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CASES 

AHOUJ^D AKD DETEJtlAlNEB 

IN TBI 

COURT OF EXCHEQUER, 

11? 

MICHAELMAS TERM, 

34 GEORGE III. 



NeWCOMB v. BuRDON. ThandoM^ 

1793. 

BILL by the plaintiffs, the children of ■ New* ii.t«wartf«r 
voifnb, deceased, against thie defendant, his widow nmiltdter^ «. 
and administratrix. .At the hearing of the cause ge^^.»fA«3i^ 
this day, it appeared that an estate was given tOfi^*Jj®^{,* 

the fathet- for life, remainder to the blaintiffs in *^>«'**n<landiIl- 
. ■ mi ^1 . . ^^*^ ib® pur- 

tail as tenants m common. Ihe father prevailed chase money 
upon the plaintiffs, who *rere illilerate and could whe^.^fug^'' 
not r6ad, to sign an instrument, of whith they did geT^^^'h^ m 
not ktiow the real nature, ahd under the authority '*^*'*****^"' 

V money against 

of. which he levied a fine of the premises in their ^^« <>^be' <^r«<>«- 
joint names. The money arising from this trans- ""^ ' 
action he invested in the funds, where it still 
Vdi. iri. z 4 



844 CASES IN THE EXCHEQUER, 

remained, and was clearly identified. There being 
a deficiency of assets, the plaintiffs claimed a spe- 
cific lien on this fund, considering the testator as 
trustee thereof for them. The Court held clearly, 
that as the testator had obtained their signatures to 
the fine fraudulently, he should be considered as a 
trustee to the amount ; but as no agreement had 
been made^ so as to make this particular fund 
answerable^ it was to be considered as a general 
charge on the estate, not as a specific lien. 

Graham and Onslow for the plaintiffs ; Burton^ 
Plumefi and Scafe for the defendant. 



Ifttb ntlWfmMf* 



Cunningham v. Williams. 



onertported A -P' ^^ reported by the Master, the highest 
dTeoS'^'Hea* * bidder on a sale before him, of property in 
to complete hif (he caysc. Having neglected to complete his pur- 
pm tM. ^jjag3^ it ^as moved by ^terfonand Cooke^ last term, 
to confirm the Master's report, in order to compel 
him to complete his purchase. The Court hesitat- 
ing as to the practice, the matter stood over to this 
day, when Cooke stated two cases. Barker v. Holford^ 
July 1793, and Egginton v. Flavel^ November 
1787, in Chancery, where biddings were com* 
pelled to be completed ; and that the practice in 
(Chancery is to confirm the report, and then if the 
purchaser is supposed to be responsible, to get an 
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CNrder to inquire whether the party can make out 
a good title, and if he can, to obtain an 4>rder upon 
the purchaser to complete his purchase : but if the 
purchaser is unable to complete his purchase^ then, 
on the report being confirmed, it is moved to dis- 
charge him from the bidding. 

■J 

Ordered, nisi, and no cause being shewn, this 
was afterwards made absolute. 



Bright v. Chapman. Mondtp, 

18th Ntvmber. 

"DILL by husband, against trustees in articles of 
•*^ separation betweea him and his wife, for an 
annuity by those articles covenanted to be paid to 
him out of property of the wife assigned to them. 
The husband covenanted in the articles not to mo- 
lest his wife, nor for<ie her to cohabit with him ; 
and the annuity was declared to be payable while 
he should leave her unmolested. The answer set 
up a defence of several instances of molestation by 
the plaintiff^ by which be forfeited his annuity. 
The evidence of molestation containing contradic- 
tory accounts of low and vulgar contentions, the 
Court directed an issue to try the fact, whether the 
plaintiff had brokeii the covenant, by molesting his 
wife, or not. By directing this issue, the Court 
seem to have agreed^ that by any breach of the co- 
venant, the annuity was gone forever^ although it 
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was contended, On behalf of the plaintitf, that h^ 
was only liable to make a compensation in damages 
for the injury committed, and the annuity to statid 
as a {security. The Court did not expressly declate 
their opinion on this point. ^ 



Stephani v. Burrow. 



Bark imported npHis was an action against the defendant, as un- 
itotetnd*pui- der searcher of the customs, for refusing to sign 

iIrtSSH€T»" a debenture to entitle the plaintiff to the drawback 
the drawback ^^ ^ quantity of Peruvian bark which he was then 

on eiportation. ^ ^ J 

exporting. The jury found a verdict for the plain- 
tiff, subject to the opinion of the Court on the 
following case : 

The bark had been hnported and paid ddty in 
the rough state ; had been pulverized by the ^lain*- 
tiffi and was about to be Exported in that stiate. 
The question was, whether by this change it ceases 
to be entitled to the drawback. Bark is better 
pulvariz6d in England than any where else. In the 
manufacture, the first process is to separate the bad 
.* particles from the good, by cutting off the former. 

In the course of the manu£icture, about one fifth of 
the quantity is lost or thrown aside in bark t)f ordi- 
nary quality ; in bad bark, a greater proportloa. 
In pulverized bari^ other materials may be addeci) 
in % Miill quantity^ without detection ; biit if there 
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is great adulteration, it will be perceived by tH 
officers of the dustOins conversant in. that article. 
Formerly a very srtoall quantity of bark was et- 
ported in powder, and the commissioners of the 
customs then allowed the drawback upon it; but 
lately the quantity exported had been greater, and 
the commissioners refused to aMow the drawback : 
it was dways exported under the general term 
bark^ and the commissioners nevei* would allow a 
certificate in the words powdered batk. 

The case was argued in Mithaelmas Term by 
Russell for the plaintiff and Leicester for the defend^ 
ant ; and again in Trinity Term by Pigott for the 
plaintiff ?Lnd Burton for the defendant. 

(The entry of Cortex Peruvianus^ in the schedule 
(A) 97 Geo. III. c. IS. is general: duty nine pence 
per pound, drawback six pence.) 

Argument for the plaintiff. — Either this clause 
means to consider the pulverized and rough bark in 
the same lights or applies only to the latter; if it 
does not apply to pulverized bark, then that is 
liable only to the general duty charged on all non- 
enumerated articles^ which is much lower than this 
duty ; but, on the contrary^ it has always been the 
policy of the country to put the lowest duty oa the 
rough material, to encourage tlie home manufac- 
ture. Then, if this, being the general term, ap- 
plies to bark whether pulverized or not, it does so 
both as to the duty and as to the drawback. 

The legislature must be supposed, when tlnlkiog 
of the articlci to have had in contemplation tha 
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«tate in which it is commonly used, at least as well 
as the rough state ; and what strongly shews their 
meaning throughout the act is, that where they 
have intended any distinction between the different 
shapes of the same article, they have so expressed 
it: as^ liquorice powder is charged higher than 
liquorice root ; white sugar is distinguished from 
brown ; but not sugar in lumps from the same in 
powder ; the quality is distinguished, but not the 
shape. Camphire refined and unrefined are dis- 
tinguished ; brown and white sugar-candy are dis- 
tinguistied ; hemp in the rough state, is distin- 
guished from dressed ; ostrich feathers dressed and 
undressed ; hides rough and tanned, &c. ; while 
other articles that are not distinguished ,are im- 
ported in either shape : as jalap, salop, rhubarb, 
mustard-seed, gum-arabic, gum guaiaci, cream of 
tartar, indigo, salpetre ; and many of these are 
commonly manufactured here in the. same manner 
"^ as the bark, by pulverization, and have alwajs re- 
ceived the drawback after manufacture^. 

If this article in the schedule applies to bark, 
whether pulverized or not^ the change between the 
times of importation and exportation can make no 
difference. It is the policy of the country to en- 
courage the manufacture at home; but if that 
which is imported rough loses the bounty by 
manufacture, that is a discouragement to the ma- 
nufacture, and an eacouragement to export rough ; 

* The fact of any of these, or similar articles, receiving the 
drawback after a change by manufacture, except threagh neg- 
ligence or fraud, was denied on the part of the defendant; and 
probably that question ia settled by the present determination. 



MICHAELMAS TERM, 34 GEORGE HI. 3I» 

this therefore can never be presumed without ex- 
press words in the act. 

It cannot be said that the mere diminution in 'the 
quantity shall have that effect ; for if one hundred 
pounds are imported, and the impor|ef chooses to 
export fifty pounds of it, it never was doubted that 
be might have the drawback on the fifty pounds ; 
but if he may export a part, it is in his option what 
part. In a chest of oranges imported, if he wishes 
to re-export the half, he need not take them indis- 
criminately, but may choose which half ; the iden- 
tity equally remains, however the division is made. 
Then if, after th$ separation of the good particles 
from the bad, and before pulverization, the plain* 
tiff had chosen to export, he might have had the 
drawback ; and the revenue is benefited by it, for 
it receives duty on the larger and pays drawback 
on the smaller quantity. 

As the change of quantity can make no differ- 
ence, neither can the change of shape by pulveriza«> 
tion. Perhaps a manufacture, in which the article 
is mixed with others, may lose its identity ; but if 
a change is produced in the shape, for the purpose 
of cleansing, package, or by friction in the car- 
xi^e, or other means which do not make a differ- 
ence for the purposes of revenue, it continues as to 
this purpose the same. 

It is equally easy for the manufacturer to identify 
the article, whatever shape it may be in, and ac- 
cordingly it is by his oath that it is to be done, 
(sec. 9.) The revenue officer can no more distin<> 



a THE ExcHExiim. 

TBj^h tbe ic-eaCitT, arer a cfaanse of pa^^ot^ 
than arer mar. .facture Tbea lae oiiiy cntetkiB 
is, wheth^ the manufacture, by chanzing^ the 
shape, briaes tbe article within a didferoit kgisla- 
Hwe dociiptioa; where it does not, as in baik, 
tbeie is no material alteration. 

For the defeDdaot. — ^It is clear, that where there 
IS a diffi^rent dotj and drawback oa the manofco* 
tored article froB the rough, it cannot be imported 
rough, and rcceire, after maanlacture here, the 
drawback either as rough or as manatactDicd, be* 
cause the change destroys the identity of the conw 
modity. Then suppose the schedule had said, that 
ibr Cmiex Permmmmms there shall be a certain dnly 
and drawback ; for Pmhis Cmrt. Penm. dieie shall 
be tbe same duty and drawback ; tbe circamstaBce 
of the same duty being pat on both would muk rmrj 
the case : tbe change would destroy the identity as 
much as if the duty were different. This schedule 
has included, under their geno* ic name, two dif- 
foent species of bark, because the same duly was 
intended to be applied to both : this does not take 
away the distinction between their natures ; and if 
a chai^ by manufacture destroys identity in one 
case, it must in alL 

Where the legislature has intended that the Ur 
tide imported rough and manufactured here shouldi 
have the same or any drawback, it expresses it, as 
in sugars. If the importer can separata the good 
from the bad parts, as in oranges or bark befoie 
pulverization^ and get the drawback on tbe good, 
he might equally do so on the bad. The dutjr i^ 
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laid oi^ the article consisting of good and bad. par* 
tieles; if these are separated, it is no longer the 
same ; the identity consisted in the combination ; 
and if the refuse could be exported and obtain the 
drawback, it would in fact be diminishing the duty 
in that proportion. By the saDole rule of construe^ 
lion, one who imported mahogany might claim the 
drawback upon. s^w«dii8|; or it might be claimed 
upon the exportation of the fragments of broken 
ebio^ 

* 
The, i^dre change of shape often forfeits the 
draHiba^. Ruman iroii, imported in large bars, 
lias always losX the drawback by being east into 
entailer bars ; as not being the same article aa im- 
port^. 

But IB &ct, pukefized b^rk ifii not included in 
this artiple at all. The generic liami^ must mean ^ 

the article in its original state, without additions or 
chaBge ; when manufactured, it has the addition of 
the manufacture to the denomination, as bides, and 
tanned hides. If then the powder caa be imported^ 
or have drawback at all, it must have it as one of 
the non^enumerated articles, (aec. 17.) and whe- 
ther that is in a right proportion or not, is* for tbe 
consideration of the legislature alone. 

Maqdonald, Chief Baron.— 'It is very clear that '''^ •^•"»«' 
the powder of bark, not being prohibited, maybe 
imported, subject to some duty or other; and it . 
rather appears to me at present to have been the in-* " 
tention of the legislature, tbat it should be subject 
to the 8a»e duty aa the rough article, and of course 
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to the same drawback ; but the difficulty is, whe* 
ther, supposing that bark, may be imported and 
claim the drawback in either shape, it may also 
pay in the one shape, and receive drawback in the 
other; or whether it must be at both periods in the 
same shape, whichever that may be. Certainly it 
is the policy of this country to encourage the im» 
portation in the rudest stale, anA the strict letter of 
the act would allow the drawback on the pul- 
verized bark ; for the article continues abstractedly 
the same^ and is not like broken china or saw-dust, 
in which, although some of the particles remain, 
the article itself is gone, and neither remains id the 
same nor in an altered shape. Yet I have great 
doubtif this can be called the same article within 
the sense and spirit of the act ; the separation of 
particles makes an essential difference ; I fear there 
. can be no line drawn in the degree of manufacture 
which shall change the nature of an article. It will 
be necessary for the Court to deliberate upon the 
judgment to be given, as a general rule must be 
laid down for the direction of the officers of the 
revenue in similar cases. 

In this term judgment was given by the Lord 
Chief Baron, to the following effect : 

The Court are all of opinion, that the plaintiff 
in this action is not entitled to any drawback. It is 
true, that the particles of the commodity are the 
same as that which was imported, and which is 
found in the case to have paid the accustomed 
duty; but it appears, upon considering this act, 
that where the particles constituting the commo* 
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dity have changed their shape and appearance be- 
tween the t^mea of importation and exportationi 
the legislature did not intend to allow the draw- 
back, because of the many frauds which could 
otherwise be practised \vithout a possibility of de« 
tection; accordingly, in many other commodities^ 
the particles which continue in every other respect 
thesame^ are considered by the legislature, after 
being manufactured, to constitute a different ar- 
ticfle^ By a clause in the act, (sec. 3.) the real 
state of the commodity must appear by the entry ; 
for the drawback is not to be allowed unless the 
goods are duly entered for exportation. The soli- 
citude of the legislature respecting this circum- 
stance^ shews that they intended that the drawback 
should not be allowed, unless the entry for ex- 
portation and that upon importation were the 
tame ; or, in other words, unless the article re« 
maided unaltered. 

The particles of flour are precisely the same with 
those of wheat, and all the difference between them 
is, that by the grinding and dressing, the figure is 
altered, and the coarser plirts are taken away;! yet 
wheat and flour are eonsidei^ed by the act as per« 
fectly distinct articles. So, pearl-barley is made 
by taking off the husk of the barley by a mill; tbait , 
does not even change its form, except by losing 
the outward covering ; it is still the body of the 
graio^ and id therefore a stronger case than the pee* 
seAt, where the article is reduced to powder; yet 
^earl-blrley is considered in the act as a different 
article from the grain in its natural state. 

VOL, II. A A 
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If the identity of any commodity was not changed 
until every particle of it was altered, articles of va- 
rious appearances and properties, between which 
indeed there is as striking a diversity as between 
any preparations that can be made from the most 
heterogeneous substances, might be entered under 
the article quick-silver. Calcination effects a se* 
paration only, and not a change of particles, and 
has been considered as merely a chymical pulveri- 
zation; and this process, employed upon quick- 
silver, produces, according to the different degrees 
of heat by which it is effected, sublimate, precipi-^ 
tate, or calomel. 

The best snuff is merely rasped tobacco; yet as 
articles of commerce, they are not conisidered as 
having any affinity to each other. So laudanum is 
merely opium in a state of solution; but will it be 
said that it could be exported under its former 
name of opium ? 

If this had been reduced to a tincture by the ad- 
dition of brandy, it is not pretended that the 
drawback could have been claimed : yet in that 
case there would still have been a given quan* 
tity of bark; and although, by the mixture 
« with brandy, a medicine of a third description 
would have been produced, if what is contended 
for on behalf of the plaintiff be right, the ex-t 
porter might in that case claim a double draw- 
back, one for the bark, and the other for the 
brandy; for both are preserved although blended 
together. * 
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But if for a substance, which has paid the duties 
upon importation, the owner is entitled to a draw- 
back upon re-shipping for a foreign market, how- 
ever different it may then be in appearance or qua- 
lity, unless all the officersofthecustomsaredeeply 
versed in natural philosophy, the revenue must be 
defrauded to a very great extent. In this case in- 
deed it is found that the bark remained pure and 
unmixed; but we must give such a decision as 
may stand as a general rule of construction of this 
statute, and such as may prevent any attempts 
to defraiid the revenue, and defeat the purposes 
of the act. It is found that powdered bark may 
be adulterated without danger ot discovery, ex- 
cept from persons conversant in the commodity ; 
the saw -dust of mahogany may be mixed with it, 
for the purposes of fraud, and so the public may b^ 
forced to give a drawback upon a thing of no value. 

As to the conduct of the commissioners of the 
customs, it makes no difference the one way or the 
other; at the different times wiien their attention 
has been called to this subject, they have tbqught 
differently upon it; when the case but seldom oc- 
curred, and they had not given it much considera- 
tion, they allowed the drawback ; but when the 
practice of exporting this article became more fre- 
quent, and the question of more importance to the 
revenue, they thought of it more seriously, and de- 
termined not to allow it. This alteration of their 
opinioQ, was the natural consequence of having 
more fully considered the subject. 

For these reasons we are of opinion that the plain- 
tiff is not entitled to recover in this action. 

A A 3 
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^««<^«y- Dixon v. Edwards. 

t6th November, 



The clerk 
attorney, 



^ de'" Th^UNCEY objected to one of the bail, a6 be* 

fendant^may -^^ ing a clerk to the defendant who was an ^U 

* torney ; and cited several cases to shew that the clerk 

of an attorney, as well as an attorney himself^ hftd 

been held not competent to be baiL 

Thomson, Baron, said he understood the rule 
to bci that an attorney or his clerk should not be 
bail for their clients: that it was a rule introduced 
by the Courts to protect theirofflcers, the attornies, 
from the constant demand the clients would other* 
wise make to become bail for them, and which 
their relative situation would often enable them to 
enforce; and therefore that the rule was not appli* 
cable to the present case, where the attorney him- 
- self was the defendant. 

Accordingly the bail proceeded to justify, but 
were rejected upon other grounds. 



IVednesday, 
57th Notember. 



JBarl of Lonsdale v. Littledale^ in Error. 



A peer may berilHis was an actiod ou the casebrought by Mr* 
courtyKiDg's Littledale against the Earl of Lonsdale, in 
^«°cMy^»"' which he sued by bill dgainst the Earl, " having 
« privilege of 4« privilege of parliament/' and had judgment. 
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. Williams argued, that the mode of proceeding ^^^ ^^^-^^ 
against a peer by bill, was error; for the suit by of that court 
bill in the Court of King's Bench, and the juris* biiiinany^J[ 
diction of the Court, was confined originally to tfo^'i^ uT/** 
trespass vi 6f armis^ in which the defendant wasar- ^jJ^^S^"" 
rested, and in the custody of the marshal. 3 Rep^ 
12. The same process was afterwards extended to 
other cases, by the fiction, that the defendant was 
already in the custody of the marshal in other suits. 
4 Inst. 71. ; 3 Bl. Coni. iS. But^all fictions sup- 
pose that the thing is possible and legal. That a 
peer should be in the custody of the marshal is im- 
possible. 9 Co. 49. Hob. 61. 6 Rep. 6S. 1 Vent. 
298. Lilly^s Entries 21, n. And therefore a suit 
by bill against a peer is against law. Thestat. 12 
& 13 W. III. c. 3. leaves the manner of proceed- 
ing against peers, exactly as it was before that act. 
It only gives the same remedy in the time of privi- 
lege as at other times. 

Holroyd^ on the other side^ was stopped by the 
Court. 

Eyre, Chief Justice.— The case of Go^/ing* v. Lord 
^i^ymoM^jCowp. 844. isadecisiondirectly in point, 
and as the judgment there given by the Court of 
Kind's Bench was acquiesced in, it becomes an 
authority in al^ Courts. It is there decided, that, 
by the practice of the Cpurt of King's Bench, a 
peer, before the 8tat^te of King William, might, 
and still may, be sued by bill. Were it a question 
concerning the privilege of the peerage from arrests, 
we should hesitate before admitting that privilege 
to be infringed by any single decision, or by the 
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practice of any Court; but here the privilege is 
not attacked : it is a mere question of practice as 
to the manner of suing, and seems to be at rest by 
the decision of Lord Weymouth's case. If it can at 
this day be questioned, whether the Court of King's 
Bench have authority to hold pleas by bill in the 
case of a peer« that question, affecting the juris- 
diction of the Court, could not be inquired into 
before us, as that is an exception to our authority 
in the original institution of this Court*. 



Thursfluy, ReX V. FrY. 

28th November* 

Tiro'extenta T^ ihis CBSC two cxtcnts wcrc issucd to Icvy the 
hsuedi«todif- X ^^^^ jjyg ^Q ^Y^Q crown; the one directed to the 
both sheriffs sheriff of Somersetshire, the other to the sheriff of 

levied to the 

whole amount. Bristol,' they both levied to the whole amount. 
th^dtbtor**paid Upou the Icvy made by the sheriff of Somersetshire, 
Ih^rtff'iVwhoin the wjiiole debt was paid, in order to get the goods 
tntiuertohu ^"^ ^^ ^^® sheriff's hands. On a question whether 
whole pound- the sheriff of Somersetshire should have his whole 
poundage, or only one half, and the sheriff of 
Bristol the other ? the Court held, upon the autho* 
rity of the cases cited, Salk. 332. Parker 177. 
Lane 74. Bunb. 305, that the sheriff of iSomer- 
setshire was equally entitled to poundage from the 
money being paid by the compulsion of his levy, as 
if he had raised it upon ^venditioni exponas; and if 

* 27 EHz. €. 8. s. % 



aye. 
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he is entitled to any poundage, he must have the 
whole, by the decision in the case of JReo: v. Caid- 
well^ last term. 



BeCKMAN v. L£GRAINGB. Sameday. 

A RULE was on a former day obtained by Oibbs a plaintiff re- 
11' I 1 • •«» 1 1 . ' »i<*»«g ■broad 

calling on the plaintiff to shew cause why the i> notcompa. 

proceedings in this action should not be staid until cuhty^forcViV 

the plaintiffshould give security forthe costs, upon*" ^**'» *^®"'^^* 

affidavit that he resided in America. 

Cause was this day shewn by Laws, who argued, 
that there being no precedents of similar motions in 
this court, was alone a sufficient objection; for in 
thecaseof CAi7/o» v. Harborne, {ante^p. 240.) where 
a motion conformable to the practice both of the 
King's Bench and Common Pleas was rejected, one 
of the reasons assigned by the Court was, that the 
practice of this Court being otherwise, the motion 
could not be allowed* until the rule should be 
altered. In this case it is stilK stronger, for although 
the practice of the King's Bench is to require secu- 
rity, yet formerly the rule of that Court was other- 
wise. 2 Burr. 1026. 4 Burr. 2105. Cowp. 158. 
And the Court of Common Pleas still adheres to 
the old rule, and has rejected motions similar to 
the present. Parquot v. Eling, 1 H. Bl." 106. The 
Court there did afterwards grant the motion, on an 
affidavit that the plaintiff had absconded to avoid 
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parties proceeded to trial, but agreed, by advice 
of the Judge, to refer the matter to arbitration by 
rule of Court. In the arbitration-bond they sub- 
mitted all matters in difference, and all suits m law 
and equity, and costs, &c. The arbitrator awarded 
costs at law to the defendant ih equity, and that 
all suits in law and equity between the parties 
should be discontinued. 

Romilly moved, on behalf of the defendant in 
equity, that the bill might be dismissed on the 
ground of 'this award, as the. word discontinuance 
in suits at law, is analogous to dismissal in equity, 
and can only be so understood. 

By the Court. — You have mistaken your re- 
medy; we cannot act upon this award. If the 
plaintiff proceeds in his bill, your way is to move 
for an attachment in the Court of which the sub- 
mission to arbitration is made a rule; so if he re- 
fuses to dismiss his bill, if that is the meaning of 
the award. 

Motion refused. 



nth 



ST'Slr. TeKNANT I;. WlLSMORE. 



JpEMBERTON moved for leave to amend the 

answer of the defendant after replication put 

in, uponjiffidavit that the defendant was informed 
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and believed he had a good defence, (viz. a modus, 
the bill being for an account of tithes,) and had 
not inserted it in his answer, not being able, at the 
time of putting in his answer, to set forth th^ 
modus with proper pc^cision. 

Burton objected, that the practice here is to 
give leave to put in a supplemental ans,wer, not to 
amend the former, for the purpose of keeping them 
distinct; but even that is only allowed where new 
matter arises, or a sufficient reason is given for its 
not being inserted in the first answer. 

Motion refused with costs. 



Randal t;. Hearle. 

fllHE property of the testatrix Elizabeth ^<^^^ f^^^^J^'ljc 
being by the decree (see page 126) declared money for life, 
to belong to the plaintiff, Randal^ under the ap- appointment ai 
pointment of his late wife, it was referred to the jMeiXfo/h^r' 
Deputy Remembrancer to take an account of the ^JP^h^Jprin^'c^ 
estate in the hands of the defendants, the executors p*!» *"^*p- 

' points to her 

of E^ Dodd's will, makino: all just allowances, &c, husband. The 

__ - I I . II husband cannot 

He reported, among other things, that the execu* claim this part 
tors had paid to the wife of the^plaintiff, for her'' ^**^p""*^*p* • 
use and support, 1 10/. over and above the interest 
of the fund to which she was entitled for her life. 
Not having allowed this sum to the executors 
they excepted to the report. 



864 CASES IN THE EXCHEQUER, 

Burton and ITiompsonj in support of the excep- 
tions,«--*Tbe power of appointaient in Mary Randal 
to any person she should think most deserving, 
makes it at her absolute disposal ; she might be her 
own appointee ; she might leave it to her escecutors 
to discharge her debts, or appoint in favor of 
another^ paying to her creditor any sum out of it. 
This power then makes it subject to her debts 
where the appointee is a volunteer. hordTawnshend 
V. Windham, 3 Ve;p. 1. There a similar power of 
appointment is considered as part of the general 
assets of the appointor. Thep this fund was sub^ 
ject to the debts of Mary Randal, and, as such, 
the demand of the executprp mv&t be allowed. 

Being paid to the wife for her support, it is a 
demand upon the husband, who was bound to sup- 
port her, and in whose exoneration it therefore 
went; but having been pai(f it once, he cannot 
claim it again. 

SeiwynzxiA Richards^contv^. — The estate ofMary 
Randal in the fund clearly was for her life only; 
then, if the executors paid her any part of the prin- 
cipal, they did so in their own wrong; if they had 
a right to pay her a part of it, they might as well 
have paid her the whole, and it is to be considered 
as her property; but, if it was her property, the 
plaintiff should have sued by bill of revivor, as her 
representative, and not by supplemental bill, as ap- 
pointee. The Court also have considered him as 
appointee only in making the legatees under Mary 
Randall will parties, and in xmk'in^ Randal take, 
' subject to these legacies, as part c^ the appoint- 



MICHAELMAS TERM, 84 GEORGE IIL 96ft 

ment. The claim of the plaintiflfis not under ber, 
but under Elizabeth Dodd^ by which he is entitled 
to the principal sum. 

Macdonald, Chief Baron. — The present is as 
ungracious a claim as can come before a Court; 
and I am glad to find in my own mind a sufficient 
ground for rejecting it. 

The general principle laid down by the counsel 
for the plaintiff is undoubtedly true, that where^ 
under a will, one has the interest of a sum of 
money for life, with a general power of appoint^ 
ment, the appointee does not take under the ap- 
pointer, but under the original will; the other is 
only the instrument to direct and convey the first 
testator's bounty. 

^ But here the appointee has in fact received this 
part of the principal already. I( is found to have 
been paid/or the support of his wife, and is there- 
fore a demand ypon him; h^ has had the benefit of 
this payment, and therefore, however negligent the 
executor^ may have been in making it, he cannot 
take advantage of their negligence so as to call 
upon them to pay him the same sum over again. 
On these particular circumstances in this case, I 
think the sum so overpaid should have been al- 
lowed to the executors. 

Thomson, Bdron. — Without going into the 
questioui what would have been the consequence 
if the appoidtmenthad been to a stranger, it is suf- 
ficient to say, that the e&ebutors ttust be allowed 
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this against the husband of Mary Randal; be is 
debtor for the amount of the sUms paid for the 
support of his wife. 

The exception was allowed. 

The report also stated that there had come to the 
hands of the executors of EHzaheth Dodd, the sum 
of 35/. found by them in a box in her house, which 
the executors in their answer stated that they be- 
lieved to belong to several persons who were mem- 
bers of a club held at her house* This sum the 
plaintiff claimed as appointee of all the effects of 
Elizabeth Dodd; and it was argued that any claim 
by the members of the club was barred by the 
statute of limitations, and so the money sunk into 
her estate. 

But the Court held clearly that this money was 
not a part of her estate, and should therefore be 
retained by her executors, subject to the claim of 
the members of the club. 



Thurtday, Sholbred t;. Macmaster, aud Others. 

12th Dtcember. 

wherean in- PTHHE defendants, four brothers, were jointowners 
i'^ccS * of a vessel, one residing in England, the other 
tmthc^com^Dg three in .4merim; theone in JBng'/a«rf insured with 
ill of the answer fjje plaintiffs; the vessel was captured by a French 

of one defend- ^ . * j j 

ant who resides frigate in America^ and although not condemned 

abroadi the 
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by the Courts there, was condemned and sold by p**'"^*^** "^^^ 

•', /..T^ . 1 .,. , 4. compella^>lc to 

order of the French consul residing there. At the briug the mo- 
sale she was bought in for the defendants, by the nnU*^ on spe'- 
captain, at a very small price. The defendants rtaLcM!°°" 
here having instituted a suit at law to recover fromr 
the insurers as for a total loss, they filed this biU 
for an injunction. The defendant in England 
having answered fully, the plaintiffs moved for and 
obtained an injunction, till the answers of the other 
three defendants should come in, on the usual 
affidavits of merits. 

Doyglas^nA Sco/e now moved, that the plaintiffs 
might be ordered to pay into Court the amount of 
the demand at law, on affidavit that some of them 
were in insolvent circumstances^ and relied on the 
case oi Peters v. Erving and another, before Lord 
Thurlow*, in which two co-obligees, the one re- 
siding here, the other in America, brought an 
action here on the bond ; a bill was filed for an 
injunction, and, after answer of the defendant here, 
and an injunction obtained till the coming in of the 
answer of the one in America, it was moved to 
have the money brought into Court, and Lord 
Thurlow granted the motion. 

Barton and Steeie on the other side. 

ir 

Macdonald, Chief Baron. The granting the 
present motion would materially affect and change 
the practice of the Court. The plaintiff here is 
regular, and has obtained the injunction in theor- 

* See this case, as to another point, 3 Bro. ft. M. 
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dinary manner, by affidairit of merits, with wbich 
by th6 practice, the Court is satisfied till the com* 
ing in of the answer. If indeed the plaintiff, after 
the answer'scomingin, requests farther indulgence, 
we can only grant it subject to such conditions as 
will put the defendant out of danger, by payment 
of the money into Court. There is no general 
rule, that where one of the defendants resides 
abroad, the plaintiff, desiring an injunction till the 
coming in of his answer, must pay the money into 
Court; and although it may be an inconvenience 
to the other defendants who have answered, yet that 
is no sufficient reason why the plaintiff who is 
r^^lar should be put in a worse situation by that 
circumstance. As to the case of Peien v. Etving^ 
unless we were more accurately informed of the 
circumstances upon wbich it was grounded, we 
cannot act upon it, as the general rule is otherwise* 

Hati^ afnicus cUtttB. — In that case there appear* 
ed, from the circumstances, to be a great proba^ 
bility that if the money was not paid in then, it 
never would ; and besides, the defendant who had 
answered, took upon himself to know every cir*" 
cumstance of the transaction, and negatived the 
whole equity of the bill; so that, unless he was 
perjured, the answer of the other defendant could 
be of no use to the plaintiff. 

. Nothing was taken by the motion. 
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Brassington v. Brassingxon. 

JpEMBERTON moved that one of the defend- a motion for 

ants, who was incapable of managing his own hy^'guudiM^" 
aflFairs, although, being ^ poor man, no com mi s-^;^^*'?''''^ 
sion of lunacy had been taken out, might answer 
by guardian. A doubt arose whether a particular 
guardian ought not to be named in the motion ; 
and Hollist^ amicus curitB, saying that that was the ~ 
practice in the Court of Chancery, the Court 
directed Pemberton to move again, naming the 
guardian. 



The King v. Deane. .J'i^'^^i 

14th D«cem6«r; 

rpHE defendant, receiver-general of the 1and*tax whereacoi- 

fov Berkshire, having beconoie indebted to the m^fhw gWOT a 
crown in a large sum, an extent issqed against ^^^'^"wn^^eV- 
him on his bond to the crown; upon which the'*.^*'^"* f«^" 

' '^ rity against all 

sheriff levied the said debt with his own pdund-theexpences of 
age, and all the costs, and also an allowance made ecutiJn agaiDit 
to him by the Deputy Remembrancer for his '"* 
trouble, over and above his poundage. 

The Aliornet/ General moved to confirm the re- 
port. 

Haywood and Abbot took exceptions to it, and 
contended that these allowances ought not to be 

VOL. I J. B8 
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made, but that the debt alone should be levied by 
the extent. The sheriff origiirally was not entitled 
to any fees or poundage on levying in execution. 
By the 99 Eiiz. c 4. the sheriff, upon levying in 
execution, is entitled to poundage o/^anc{ /or every 
twenty shillings levied ; and accordingly thesheriff 
is entitled to levy his poundage over and above the 
debt. S Jones, 18o. 3 Term Rep. 148. That sta^ 
tute however relates only to executions at the suit 
of private persons. The poundage on prerogative 
executions is regulated by the 3 Oeo. I. c: 1^. ; the 
words there are materially different : the third sec** 
tion gives twelve pence out of every twenty shil- 
lings levied: and the sheriff is prohibited, by sec* 
tion Id, from taking any money or fee from the per- 
i^on on wbomsuch levy is made, for or on pretenoe 
of levying such or collecting, except the sum of 
four pence for an acquittance. The act also permits 
additional fees to be allowed by the Court of Ex- 
, chequer to the sheriffs, for extraordinary service 

to the crown. It cannot be intended that the 
debtor is to pay for extraordinary diligence used 
against him. It appears that all these allowances 
are to be made to the sheriffs upon their accounts, 
section 3 ; clearly implying that the allowance is 
to be. made from the crown, with whom the 
sheriff's account is. Bunb. 305. Hard. 178. Ti^e 
whole costs therefore are properly payable by the 
crown ; but in particular, the extra allowance can 
by no construction fall on the party. 

The circumstance of the debt here being secured 
by bond, makes no difference; the bond does not 
create the debt, and the levy being only of tl^ 
debts and the poundage out of that levy» Qotliing 
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further can be demanclecl. On levying the debt, 
the party was entitled to^ and probably obtained an ^ 

acquittance, on paying the four pence; it would 
be absurd to say, that after a discharge and acquit- 
tance from the principal debt, the security should * 
still remain. 

The Attorney General^ contra, admitted^ that 
where the levy is made on the original debt itself, 
nothing more can be taken, and the expences of 
levy fall on the crown ; but here, by the agreement 
of the parties, the defendant has bound himself to 
discharge his debt to the ^rown^ without putting 
them to the expence of process against him, and 
has made himself liable for all the expences in- 
curred by a breach of that obligation ; and accord- 
ingly the constant practice has been to issue the 
extent for the amount of the debt and costs. The 
extra allowance to the sheriff is in the same situ- 
ation with the other expences of the levy, being 
payable, by the order of the Court, to the sheriff, 
without the consent of the crown. 

Macdonald, Chief Baron. — The rule laid down 
by Mr. Attorney General I always considered as 
the law when in that office, and continue still of 
the samte opinion. Where thereis afixedand limited 
debt of the crown, nothing beyond that debt can 
be levied ; but here, by the contract of the parties, 
an ulterior fund \% created by the penalty of the 
bond, out of which all costs, poundage, and other 
expences are to be taken. By creating that ulterior 
fund, the crown hfts entitled itself to a complete 

BBS 
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indemnity ; and therefore the cases cited, where 
no such fund existed, do not apply» 

The report was confirmed* 



Sawbridge, Clerk, v. Benton^ 



STo^uIi^y to npHE plaintiff, rector of Thundetsley in Essex, 
^^"ma^'b" brought his bill for an account of tithes of 

preiumed from jands there in the possession of the defendant. 

leDgth of time. 

ofSjsMU The defendant claimed to be discharged of 
of S/profl^«°o? ^ under a compiodition real of twenty shil* 

T- ^5"?'* j°^ lings for all tithes arising in Thundersley Park^ of 
T.Park, is which the premises in question composed the 
^ ' . greater part ; the whole park being 360 acres, of 
which the defendant was in possession of 993. 

The patronage of the church of Thundersley (to- 
gether with a pension of twenty-four shillings out 
of the profits thereof} was formerly in the priory 
of Priitlewell ; which Was an alien French priory; 
and, as such, its claim to present to the rectory 
devolved to the king during his French wars ; and 
king Ed. III. did on that ground present to this 
living from 139S till 1362. The priory after- 
wards presented till 1408. In May 1374 that 
king granted letters of denization to the pripry ; 
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on the 6th ofJr4y in the same year letters patent 

were granted by that king to the rector, which. 

were now insisted upon as proof of a compositioa 

having then taken place ; the existence of these 

letters patent was proved by an inspeximus grants 

ed to the rector, upon his request, in the 90th 

JS. VIII. notifying that letters patent had been 

granted by Ed. III. in these words: ** EdwardM 

** Dei gratia^ Sfc. Sciatis quod nos de gratia nostra 

^* speciati et in recompetmonem decimarum quasper-- 

^^ sona ecclesiiB de Thunder sle in Com. Essex solehai 

^^.pereipere tanquam periinentes eidem ecclesia de 

^^ terns quas infra parcum nostrum de Thundersk 

^^fecimus inchidi concessimus pro nobis et hmr^dihus 

^^ nostris eidem persona viginti solidos percipiendos 

^^ singulis annis sibi et successioribus suis a die quo 

**v terra pradicta pr^o inclusa fuerunt infra par^ 

^^' cum nostrum pradictum in perpetuum ad terminos 

** Pascha et St. Micluielis per equates portiones de 

•* exitibus manerii nostri de Thundersle per manus 

^* ballivorum prapositorum sive firmarionum ejus-- 

^^ dem manerii qui pro tempore fuerint. In cujus 

" ret testimonium, SfcJ*^ The park was separated 

from the manor by a grant 1547, and the manor 

granted to another person in 7 Ed. VI. 15;53, ahd 

have continued separate ever since. King H. VIII. 

was not patron at the time of granting the inspex" ^ 

imus. The twenty shillings had always been paid 

and received till the grant of the manor in 7 Ed. 

VI. but never afterwards ; and no tithe in kind 

bad ever within memory been paid for the park. 

Burton and Graham for the defendant, insisted 
that king Ed. IIL had acted as patron, the priory 
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being alien, and being also supreme ordinary, 
his letters patent ^ere, when accepted, an agree* 
ment of all necessary parties. Although the right 
as supteifle ordinary is not now held good, yet 
formerly it was ; and there is no instance in ancient 
times of grants by the kings, or compositiona 
entered into by them, being sanctioned by tht 
consent of the bishop. 

But supposing him only to act as piojn'ietor of 
the land, yet after so long acquiescence/ all so- 
lemnities and consent of parties is to be pre- 
sumed. The consent of the patron and bishop 
may have been by some other instrument, the ex- 
istence of which the eourt will preauioae at such 
a distance of time as the rule is laid down as to 
all deeds and grants by BuUet Justice, in Rtad r. 
JSroakmaH, 3 Term Rep. I5l. The cofisent of 
the parson, and theampleness of the recom peace, 
appear from his successor in 90 H. VIII. having 
been solicitous to obtain the impeximus in con- 
firmation of his right. Although a composition 
real differs fro(n a modus in this, that having its 
commencement within time of memory, such com- 
mencement must, be shewn, yet the actual deeds 
under which the composition took place need 
not be shewn. 

If there is aqy doubt on the validity of the 
composition, at least the Court mjuat grant an 
issue to ascertain the fact. 

Plumer and Fmblanque for the plaintiff.—Tbe 
king having granted letters c^ d^niftation ip ]i^ 
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1374, could not treat the priory as alien enemies, 
and consider himself therefore as patron in July 
following. The idea of the king's being the^sn«- 
preme ordinary, and acting as such, is contrary 
to the old, as well as the present doctrine; Co. 
Litt. 96. a. 944. a. 2 Inst. 398. And without the 
consult of the patron and ordinary, the compo- 
attion was a mere agreement between the crown 
and the rector, as the letters patent purport to 
be; and not a binding eompositionr. A modus- 
preaumes the consent of all parties, but inacom« 
position real it must be shewti. CItapman v. Mon^ 
km, 2 P. Wms. 573* S. C. 1 Eq. Ca. Abr. 367. 
Fitzgk 119> where it is said that in a modus such:: 
eonsent is presumed, 9$ being necessary to mdke 
the composition binding. Though the doc- 
trine of the production of detdi has been relaxed, 
yet evidence of a composition having actually 
cKisted is still required ; Bury St. Edmund's v. 
Upright, Com. R. 643: where the Court lays 
down the principle expressly^ that a composition 
real is not to be presumed; acrd Ekin y. Pigot, 
S Atk. S9S, 

If presumption from long acquiescence were al- 
lowed to support a composition real, a paynMBt 
too rank for a modus, would be evidence of a 
cempoiH'tion : but in Robertson v. Appleton, at &r- 
jeants Inn, 22d February 1777, where, on a €om-» 
position real being set up, all the evidence went 
to prove a modus, it was rejected by this Court 
as not leatc^pg to a presumption of awy actual 
agreement within time of memory. So Smith v« 
Goddardi \t77. 
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Here the payment is to be made from the profits 
of the manor , not pf the park. Suppose the pay- 
ments had in fact been always made by the owner 
of the rest of the manor, the argument from pre- 
sumptiongoesthelengthofproving that the tenants 
might, from mere non*payment of tithes, set up 
a right de non dedmando. And in all cases of a 
prescription de non decimando claimed, the court 
might equally well presume, a rent or lands ta 
have formerly been given, as a composition for 
the tithes. But the letters patent set up a com- 
position void upon the face of it; the payment 
i$ not to be from the manor or park, but from 
the promts of the matior. There may be no pro- 
fits*, and the composition is therefore void for the 
precariousness of the recompencp. It seems to 
be a mere voluntary grant from the bounty of the 
king, in recompence of the tithes the parson 
had lost by the inclosure of the park about ten 
years before. And it is material that the subse- 
quent grants dnd conveyances of the manor, take 
uo notice of this as a charge upon it; and there 
was no payment of the twenty shillings after the 
year 1547) when'the park went into other hands. 
This is a question of mere law, and therefore the 
Court ought not to direct an issUe^ as the general 
inclination of juries to decide against the claim 
of tithes, would not leave the plaintiff a fair prosr 
pect of justice. 

s»j^^n*»'nn Macdonald, Chief B^rou, this day delivered 
ito December, th^opinion of the Court. After stating the case — 

The plaintiff, the rector of the parish, rests(^ 
upon his common law right of tithes, d accord- 
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ingiy the ontis of proving something contrary to 
that right, is thrown upon the defendant. To 
establish a composition real^ he has not been able 
to produce the deeds executed by the parties at 
the time, but has shewn evidence from which it 
may be inferred that such deeds did once existi^ 
The grant from Ed. III. is not now extant, but 
is proved to have existed from the letters patent 
of H. VIII. It is also proved, that that grant 
was followed by acts of parliament, and by writii 
out of this court, to pay up the arrearages to the 
rector. The stoppage of payments after 1547, is 
naturally accounted for: upon the dissolution of 
the monastery, the king in their right became en- 
ritled to the pension of twenty-four shillings yearly, 
and therefore the rector would not call for an ac- 
count where the balance was against him. Then 
the question is, whether there is here sufficient 
evidence for the court to presume that a compo- 
sition for the tithes in question took place upon* 
a solid and legal foundation. 

In the 90 H.' VIII. the rector claimed an i«-: 
spe:cimu8 to confirm the former grant; this proves 
the composition to have been then advantageous 
to him. It was an application by a simple indir 
vidual for mere justice against the crown, and we; 
must presume, that he did not succeed in that (ap- 
plication, without fully proving the right. W^ 
have here then two of the necessary parties to ^ 
Composition real. 

It is also highly probable that the king eithen 
was patron at the time, or to6k qpon l^imself ta 
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act as such; the priory being alien^ their right 
of patronage devolved to the crown during war 
with France. It is not clear whether the two 
countries were n6t at that time in a.stat^ of war, 
the historians differing as to the exact time of 
^ the pacification ; but we rather incline to think 
that a war thek> actually existed, as stated by 
Jtapin; and certainly a war bad existed a very 
^ short time before. It is natural and probable to 8up« 
pose that the temporalities of the alien priory were 
BOt immediately restored; the more so, because it 
is in evidence that the king did, about the sama 
time, present to another living, Qf which the pa^ 
tronage was also in this priory. Here then is tb6 
consent of another necessary party to the compo* 
sition ; and it is no objection to say, that the con« 
fent of all the parties is not by the same deed. 
That is by no. means necessary: and in the case 
of the king, who consents by letters patent,. i( 
never can take place. 

Theproduction of the deeds by which all the par* 
ties consented, is not necessary. In the case of the 
crown i tself, letters patent have often been presumed 
from length of time. Cowp. 109. So, in Bedle v. 
Beards 1 9 Co. 4, a gralit of the king was presumed 
an order to support an ancient impropriation; and 
Lord Ellesmere, admitting the objections to the ap« 
parent title, .yet held that alter bong possessiofi the 
title should be presumejd. So very unwilling was 
that great Judge quieta movere. So the case of 
^ Grimes v. Smithy 1:2 Co, 4. in establishing an en- 

dowment of a vicarage. Common i^ecoveri^s are 
often supported) though the right of the ttOMit to 
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the. praecipe does not appear. 1 Vent. 257. 9$tr. 
1 129. and the case of Hasseldenv. Bradney^ cited 
by Butler 9 Justice, 3 Term Rep. 159. 

How the consent of the ordinary was applied whcretheking/ 
does not so imnaediateiy appear. It has been^ar-mtoacompo- 
gued that the king had acted as supreme ordinary oiner o?th^ 
also upon this occasion, and that is the more pro-{j^^ ■°f,j"'^" 
bable, because it is certato that ^be pope very often ^^"^^^^ ^ ™y 
did usurp the place of the particular ordinary, and tamed to have 
was considered as having a right so to do^ from hlmseif^aet 
bis supreme authority, being styled the apostle. dLw5'*"^«Si^ 

But by whomsoever the consent of the ordinary 
bad been given, we are now bound, after so long a 
time, to presume omnia solemniter esse acta, accord-* 
ing to the decisions I have already cited ; and x 
a legal foundation for this claim must have been 
proved in the application in the time of H. VlII. 
the granting the inspeximus in that case is an ad-r 
mission and ratification of it. 

The rector here stands in a very unfavourab^ 
point of view; he comes h^re to disturb the quiet 
of the parish^ after an acquiescence of 400 years 
by his predecessors^ and of 33 years by himself, in « 
the exemption now established against him. The 
bill must be dismissed with coat9« ^ 
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9Ut Jatuuiy, FaAZER V. ThOBURN. 

1794. 

Decree for debt TIY a decree in this cause, the Court hacj 
todimentfbr^' awarded the debt claimed, with costs of suit; 

uie debtaione the plaintiff took out an attachment for the debt 
alone^ which 

Cooke now moved to set aside as improper, in 
splitting the demand into two attachments. 

Simeofij contra, stated the reason of the attach- 
ment to be, that the defendant was insolvent an4 
likely to abscond before the costs could be taxed. 

By the Court. — When a second attachment is 
taken out for the costs alone, it will be time enough 
to take the opinion of the Court as to the propriety 
of splitting the demand; thesmallnessof the sum 
hitherto demanded is no ground of complaint*. 

* Vide post, at the Sittings after this Term. 
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CAILLAtJD V. EsTWiclC. 7ih&ry. 

fTHHE defendant brought an action of trespass in a, executed 9, 
-*■ the Court of King's Bench against the present hrl^'e^e'i'*' 
plaintiff; CaiV/awrf justified under ^ fieri facias, at 2!;fA?«\oo«e 
thesuitof one Townsend ^^^inst Lord^6«Wrfon,di- n«>i«*y fofcer- 

,. - ' rc> n r\ ^ 1 w ' -r, ''*° scheduled 

rected to him as sherin of Oxfordshire; Estwick creditors, as to 
claimed the goods under a deed, dated 19th il/ay ^.Vow^T belie. 
1784, between Lord Abingdon of the first part, tor'uoUnth^'' 
. Barbara Harvey of the second part, and Estwick of ^'^ alTdVe^*^ 
the third part; by which, (after reciting: that Lord ^ered and took 

^j • » • 1 1 « Vk ^^ . out execution 

Abingdon was indebted to B. Harvey \n 2194/. fo. against the chat- 
which was secured by a bond and a judgment en* ofBlB.suedth* 
tered up in Michaelmas Term 1782, and that he f„d"^rv^ed' 
was also indebted to certain other persons enume* '^l^T- ^.'"^^' 

*^ an injunction, 

rated in a schedule thereto annexed,) Lord Abing-^^ tke ground 
don (whc v^^as tenant for life, but not so stated in was void against 
the deed) granted and demised, for ninety-nine m^Jty" Th?* 
years, if Lord Abingdon should so long live, and B. fh'e%«Sn; 
f/art;t5j^ confirmed, the mr^sion.houseat/?vco/. nark ^'"'^^*''^"°^ 

•^ jf *'*"'9 I'"* "^ no evecution 

and pleasure-grounds, to^'ether with the deer and^sf*'"''*^^^'*'* 
cattle, and the dead stock, &c. to Estwick, in trust trusted, '*" * ' 
to receive the rents. and profits, and with the mo- 
ney, first, to pay, the expences of the trust; se- 
condly, to pay, from time to time, to Lord Abing-^ 

rfo»,ohemoietyoftheentiresurplus,forhisownuse 
and benefit; and thirdly, to pay the other moiety to 
B. Harvey ^x\d the other creditors mentioned in the 
schedule. Estwick took possession of the whole, 
and received the rents, and profits, with which he 
paid Lord Abingdon one moiety, &c. and Miss Har-^ 
v^'s debts, and some of the other scheduled credi* 
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tors. Five years after this deed was executed^ 
Estwick re-demised the mansion-house to Lord 
Abingdon at an annual rent. Lord Abingdon some- 
times made presents of some of the deer; and when 
aiiy of the horses (comprised In the deed) were 
sold by auction, or were to run at Newmarket^ they 
were entered as the property of Lord Abingdon^ 
which (it was proved) was done in order to give 
them a name, and was with Estwick's consent, who 
received the produce of those that were sold, and 
a<:ertain sum for those that were entered at iVirii- 
market. Lord Abingdon'% name also remained on 
some of the carts, but they were never used after 
^ thee3(ecutionofthedeed. Toi<}M^;}c{*s demand arose 
froni his father's having built a house for Lord 
Abingdon about the year 1770; and it did not ap- 
pear that he ever demanded this debt in his life- 
time from Lord Abingdon. Some time before the 
deed was exec u ted. Lord Abingdon oflfered Townsend 
(as executor, of his father) the materials of another 
house, by way of satisfying this debt, and a treaty 
for this purpose subsisted some time, but was at 
length brolLen off. But it did not appear that 
Townsend tvet threatened to sue hordAbingdm^iox 
this debt before the deed in question was executed; 
nor did it appear that M\^^ Harvey ox the other 
scheduled creditors knew oiTownsend^s debt before* 
At the triaU at the last O^orcf assizes, (?roM, Justice, 
left it to the jury to consider, first, whether the 
deed was niade to secure the rents and profits, and 
the goods, &c. for the benefit of Lord Abingdon^ 
and to deceive his creditors; secondly, whether 
this were a fraudulent transaction between Lord 
Abingdon, Miss Harvey, and the scb^dtiled credi* 
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tors, with intait to defraud and delay the other 
creditors of Lord Abingdon in general, or Towmend 
in particular; or whether it were a fair transaction 
between them^ without meaning to defraud those 
other creditors. The j ury found a verdict for JBsl- 
mcky the plaintiff at law, with 650/. damages. A 
motion was made in the Oourtof King's Bench^ to 
set aside this verdict on two grounds; * first, that 
the deed was void in itself by the statute IS Eliz. 
c. 5,\ secondly, on account of misdirection of the 
Judge. • 

The Caurt discbai^ed the rule, and the verdict 

«tOQd. 

This bill was brought for an injunction ; to con- 
tinue which, afcer the coming in of the answer, 
cause was now shewn on the merits, by 

Burton. — This deed, if not void in toto, by the 
J3 Eliz. at least must be void as to that share re- 
served to Lord Abingdon as against his creditors. 
Hob. 14. Style, 428. So, if a marriage settle- 
ment is made with remainders over, the deed is 
valid against creditors, so far as relates to the wife 
and children, but no farther. 

The decision of the Court of King's Bench con- 
siders the creditors as entitled to the surplus; tlmt 
must be understood to mean the share reserved to 
hotdAbingdon ; andso EsiwicAst^nds^ as trustee fo^r 
the scheduled creditors, as to one moiety; and as 
trustee for the other creditors, as to the other * 
Qioiety ; siad equity will enfoice tke latter trust, 
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raised by the law, as well as that expressed in the 
deed. Lewkner v. Freeman^ 1 Eq. Ga. Abr. 149. 
Prec. in Ch. 105. The trustee cannot therefore 
set up this trust-deed against us. Considering our 
claim upon this fund as a trust, equity is the only 
proper tribunal, and the action at law determined 
nothing; and where the ground of complaint is 
equitable, a Court of Equity will interfere to make 
good an e^cecution which cannot be had at law, as 
against stock. Vide Horn v. //ont, Ambl. 79» and 
the note thereto. 

Plumer and Richards^ contra. — The whole of this 
case is properly decided in a Court of Law. If there 
were any fraud to vitiate the deed, the decision of 
the jury, and of the Court of King's Bench, would 
have been otherwise. After that decision, nothing 
remains to be discussed. Caillaud has no interest in 
thisproperty, unless theexecution hasgiven it him, 
and the Court of King*s Bench has decided that it 
has not. If this property could not be taken on an 
execution at law, a Court of Equity never can in- 
terfere to assist a legal execution. So stock, which 
cannot be taken on ^Jieri facias^ will not be taken 
by anyprocessbf equity to assisttheexecution ; and 
it was so held by Lord T/iurlow, in the case of Sir 
Thomas Dundass v, DutempSy Trin. Term 1790, 
where he declared his opinion, that the note at the 
end of Horn v. Horn^ in Ambler, is not law. 

Macdonald, Chief Baron.— I remember ap- 
plying on behalf of the crown, to have the assis- 
tatace of equity^ in aid of an extent, to get at 
stock in the funds^ and it was refused. . 
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The defendant here rests upon two grounds: 
first, that the deed is void by the statute ; secondly, 
that the fund in the trustees hands is subject in 
equity to the debt. 

As to the first point, the question js co^npletely 
decided already at law. The existence of any'fraud 
on the face of the deed is excluded by the decision 
of the Court of King's Bench, when that question 
came before them on the motion for the new trial : 
actual fraud is negatived by the finding of the 
jury- 
As to the other point, there are different situa- 
tions in which an execution cannot reach : first, 
from the nature of the property, as stock in the 
funds; secondly, from the hands in which it is, as 
a trustee's. Here Estwick held the property in trust 
for certain creditors and Lord Abingdon. If he 
had converted it, or suffered it to be taken, toany 
other purposes, it would have been a breach of 
trust in him : his action seems therefor^ to have 
been properly brought. Courts of Equity have 
never granted an injunction on a similar case. 

The other Barons concurring, the injunction 
was dissolved. 
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Tth^iwy. Moody v Steele, Administratrix. 



On abiiiforanqriHE plaintiff bad been employed by Steele, the 
Court wm'not^ intestatc, in settling his affairs in India; the 
Son^'^eV administratrix arrested the plaintiff for the sup- 
?n"/»rfiawUh!"P^*^^ '^^^^^^^^^ This bill was for an injunction 
out a full affi. ^Qd account, and for a commission to examine a 

davit of ma- . i • • r f. 

teriaiity. material witness in Jnata, 

Abbot now applied to the Court for the com* 
mission on the common affidavit. 



Pem6^<on, contra, 

Thomson, Baron.— Your bill states the affairs 
to have taken place in indta; your affidavit must 
verify that, and shew in what manner this testi- 
mony is material. We cannot put off a trial for 
two years on the affidavit required to delay it a 
term: you miist come again with a full affidavit 



Monday, Atkins Clk. v. Hattpn Bart, and Others. 

lOth February, 



THE plaintiff, rector of St. Mtchael's parish m 
.w _ Longstanton^ brought this mil principally tor 

maiTortorVf a* an accouut of tithes, and to have a commission to 

parish, ought • ' 
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fiettie the boundaries of the parish and the glebe, »^ttobegrant- 
As to a farm of 900 acres of sheep-walk, called Equity, wher« 
Burgoyne*sjlock, the defendants set up a modus of aii parties wHq 
forty shillings in lieu of the tithes of wool and SiYonpo^i^ 

lamh ii* not before the 

**"'"• , Ourt. 

To disprove this modus, the plaintiff offered in be*ri^'cl?v^dT^ 
evidence a paper purporting to be a terrier of thisf^'''^"^^»"»^^*» 

■ ' * * ^ It comes from 

parisb, found m the chartier-chest of Triwi/^ College the proper rcpo- 
in Cavibridge^ who were land-holders in the parish, gutryofthe'dio- 

' cese, or a copy 

from the pa- 

Burton^ for the defendants, objected to this evi-'i«^*^«»^s^7>»f 

' ' *' . the original 

dence, as not comine from a quarter that could cannot be 

1 . . rr»i 1 .1 found. 

give It authenticity. The proper place is the 
bishop's register office* 

Richards. ^^T he original is always lodged there, 
but as the register has been inspected and theori*- 
ginal cannot be found, the copy become^ evidence. 
Ti>€ coJlege is intereiited to preserve it; and it is 
not therefore to be considered as in the hands of a 
stranger, but in a proper repository. 

Burton. — The proper repository for the copj is 
the parish chest. 

The evidence was rejected*. 



* Miller t?. Fo6i^fift«nd Anoiher, at Warwick^ Sammer 
Assizes 17^9 coram Macdonald, Chief Boron. 

l!\m was an wsue directed, by a late inclosing act, to try whe- 
ther the plaintiff's land «ra3 exempt from tithes when in thema- 
purance of the proprietor ; the defendants, Mr. Foster and 
■■■ .. one of the prebendaries of Litchfield^ in right of his 
prebend; were seised by moieties of the rectory. The pkintifTs 

cc 2 
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f 



Apaymentset Jlie coHiDsel foF the plaintiflF losisted that the 

up tn a'f amwer ^ 

agamodiis, or exemption set up as a modus or composition real, 

r«ai, is not bad was bad for the uncertainty ; but the Court held, 

u[niy."°^**" that as it was stated to have been immemorialiy 

paid, there was sufficient certainty for a defence^; 

although, had it been a bill to establish a modus, 

greater accuracy might have been required. 

The Court thought the modus proved, and de- 
creed that the bill should be dismissed as to that 



counsel offered in evidence a paper, purporting to be a terrier 
of the parish, found in the registry of the dean and chapter, 
and argued, that as that was the proper repository for the muni- 
ments of the prebend, it was admissable. His Lordship men- 
tioned the case of Atkynsv. Hatton^ as deciding that the proper 
repository was the bishop's register office ; and that, if found 
elsewhere, it could not be admitted in evidence. 

Percival then contended,^ that as it could not be considered 
as a terrier, from not being found in the proper repository, it 
was nierely to be treated as an old paper found among the mu- 
niments of the prebendary, kept by the chapter as a meniorial 
of their rights, and therefore evidence against them. 

Macdonald, Chief Baron. — A terrier is an instrument well 
known in the law. By the canons it is directed that an inquiry 
shall be from time to time made of the temporal rights of the 
clergyman in every parish, and returned into the registry of fhe 
bishop, the proper guardian of those rights, for his information. 

V That return is called a terrier, and has authenticity from being 
found in the proper place. Then this paper, purporting to be 
an instrument taken notice of in the law, must stand or fall ac- 

. cordiuiJ^ as it has the requisites of such instruments to render it 
authentic. This has not ; and therefore ca&not be received in 
any other light : it is a terrier, or nothing. 

, A new trial has since been granted by the Court of King's 
Bench, upon the ground that this evidence ought to have beea 
received. 
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part, unless the plaintiff choose to have an issue 
upon the modus. 

As a ground for obtaining the commission, the 
plaintiff shewed, that there are two parishes in 
Longstanton^ St. Michael's ^nd All Saints; of the 
former the plaintiff is rector, of the latter the Hat^ 
ion family are impropriators, another defendant 
vicar, and the Hatton family and other defendants' 
are land-holders in both parishes. Thetwo pa- 
rishes were so mixed and confused in their bound- 
aries, as not to be distinguishable; and this confu- 
sion had probably been increased by the circum- 
stance of several rectors of S/. Michael* s^ the plain- 
tiff's predecessors, having leased their glebe and 
tithes to the Hatton family, who had hot kept them 
quite distinct from their own property ; butthede- 
fendants Sir Thomas Hatton and Lady Hatton ap- 
peared to have done everything in their power to 
rectify this impropriety, and to have given up 
either the original possessions of the rectory of 
Bt. MichaeVs, or an equivalent in every particu- 
lar. The witnesses agreed that throughout all the 
lands that lie confusedly, the mode of tithing 
each parcel was known and fixed by custom, 
although in many parts tithes were taken by each 
rector from land which to all other purposes was 
considered as lying in the other parish. 

The Court expressing a doubt whether a com- 
mission to settle the boundaries could with pro- 
priety be directed; 
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Graham and Richards^ for the plaintiff, con** 
tended that it was necessary to grant a commis* 
sion to reach the justice of the case; ,by the neg- 
ligence of the Halton family, who ought to have 
kept the boundaries distinct, and by the negli'* 
gence of the parish, whose duty it is by perambu* 
lations from time to time to avoid all confusion, 
the rights of the plaintiff are become confused. 
No' process at law can do him justice except for 
the particular spot of ground for which ea^h ac- 
tion may be brought: so the ordinary remedy of 
an issue can only ascertain whether the parti- 
cular close mehtioned in the issue bdongs to the 
plaintiff or not« A principal ground of the ap« 
plication also is the total want of evidence of ouf 
right arising from the confusion introduced by th& 
- \ negligetice of the defendants. It is therefore n&» 
cessdry that a further remedy be applied. If we 
had proved the land to be clearly within our pa^ 
fish, although asserted to be otherwise by the de* 
fendants^ we should have bad a decree; so if there 
had been a difference of testimony as to the lo*' 
cality of any particular piece of ground, it is the 
common practice of a Court of Equity to grant 
an issue to try whether the spot contested is with- 
in the parish or not. But it would be absurd to 
say, that each disputed 6&se fnay be the subject of 
an issue : and yet, when both parties Cidmit that 
the whole bounds are confused, and it is the in- 
terest and the right of each to have them settled^ 
a Court of Equity cannot grant them relief. 

A commission is granted in equity to save multi- 
plicity of suits; it is a cheaper and raore^expedi- 
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tious way of settling the boundaries than any other; 
and it is not more conclusive in establishing the 
rights, ai9 to any other purposes, or against any 
other parties, than an issue would be. No objed*'- 
tion therefore as to parties can avail against grants 
ing a commission more than against an issue. 

It is particularly necessary for the defendants to 
nave a commission; for they set up a modus to 
cover their lands in this parish, and it is essentially 
necessary, to establishing a modus^ that the land 
covered by it shall be clearly distinguished, which 
it cannot be till ascertained by a commission. 

In the case o{ AUoit v. Wilkinson^ 1779, a com- 
mission was granted to ascertain the bounds of the 
parish where confusion had taken place ; that in- 
deed was by consent, but it shews that Courts of 
Equity consider themselves to have this power 
where necessary; for if they had not this jurisdic- 
tion, they would not exercise it even by consent. 

Although the patron of St. Michael's and the 
parishioners are distinctly interested, and not before 
the Court, yet that objection would equally hold^ 
against commissions to settle the boundaries of 
manors, which are frequently granted at the suit 
of the lords, witbqcpt making the tenants parties; 
yet they are interested in respectof the wastes and 
commons and other privileges. 

P£RRYN, Baron. — In fVebb r. Conyers*^ Lord 
Northington refused a commission to settle the 
bomndftri^s of a fiiauor* 

* Set thAf ciiie^ ^taft 1 ilro. R. 41. 
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Thomson, Baron. — I remember a case of fTiw- 
ieridn v. Lord Egremont,' where the parties came, 
by an amicable bill, to settle the bounds of two 
manors, and Lord Thurlow refused to entertain 
ju^:isdiction. 

For the plaintiff was then cited, the case of 
Rouse V. Barker, 3 Bro. P. C- 180. where this 
Court refused to ascertain the boundaries of the 
freeholds and copyholds in a manor: and the 
House of Lords reversed their decree, and a com- 
mission issued for that purpose, 

Ainge said, he remembered a case of the Bishop 
o{ Durham v. Clavering^ where Lord Thurlow d\d 
grant a commission to ascertain the boundaries of 
a manor. 

Burton and Simeon, for the defendants, contended 
that a commission ought not to issue. A comtnis- 
sioo, or an issue, may be granted to establish and 
settle some right claimed against common law, .as 
a customary mode of paying tithes; but if t 
were used to try a right to tithes or glebe, it 
would be to usurp the office of the Courtsof Law. 

The plaintiff would not be entitled to an issue 
without at least raising a doubt of some parcel of 
glebe, or portion of tithes being withheld ; but 
here he cannot point out any spot now in the 
hands of any other person which properly belongs 
to his rectory: nor can he shew that, upon the 
whole, he formerly had more than he has now. 

The commission could be of little or no service, 
for even if it were found that some of the land now 
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considered as belonging to All Saints parish, in fact 
lies in 5/. Michael's; yet, as it is proved that the 
tithes are taken by a certain and known division of 
the lands, each rector would continue to take the 
same tithes, as a portion of tithes in the other pa- 
rish, which he now takes as being within his own; 
and this with the more reason, because each now 
enjoys considerable portions of tithes in the other 
parish by immemorial custom in the village. 

The commission could have no effect beyond 
the present suit ; for the patron of S/. Michael's not 
being a party, the rights of the church cannot be 
bound, as was settled in the case of Carr v. Hen- 
ton. (Vide ante, page 313, n.) 

A commission is a proceeding so contrary to the 
spirit of the common law, that it ought never to . 
issue unless upon grounds much more weighty than 
those now- produced. Rep. Temp. Finch, 17. 
ibid. .239. Metcalfe v. Beckwith, 2 P. Wms. 376/ 
R. Temp. ♦King, GO, 61. St. Luke's v. St. Leo- 
nard's^ 1 Bro. 4 1 . and IVebb v. Conyers, there cited. 
Bishop of Ely v. Kenrick^ Bunb. 392. 

In the case 3 Bro. P. C. the confusion was frau- 
dulently created to deprive the lord of his fines on 
admission. Allott v. Wilkinson was by consent, and / 

after the quantity of the land bad been ascertained 
by an issue*. 

Graham, in reply. — The rule as to parties, laid 
down in Carr v. Hentou, applies only to the case of 

f See the case, upon the trial of the issue, 7 Bro. P. C. 518. 
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a dispute between a rector and vicar, where the bill 
seeks to establish, the right; there the patron mast 
be a party : for the vicar may be unable alone to 
stand the contest, and the patron is interested in 
the suil immediately. Here the commission is 
prayed only collaterally : the rector seeks tithes of 
certain lands; the defence is, that they are in the 
other parish. This point also occurred in the case 
of Alloii V* Wilkinson. In settling the original dis^^ 
pute between these two claimants of tithes, an issue 
was directed to try whether Wilkinson then had the 
same quantity of glebe land which he was entitled 
to. Then Trinity College^^m^'mznA claimed against 
both 100 acres of glebe land, and a moiety of the 
rectories of two out of the three parishes ik)w con- 
solidated ; a commission issued to ascertain the an* 
cient bounds ; the commissioners returned the evi« 
dence instead of the fact^ and the return was set 
aside : a Mr. Nelson then lodged a claim to another 
shareof the tithes, and it was not till after setting 
/ aside the 6rst commission, thatthecrown, as patron 

of the vicar^ was made a party. This was by con*^ 
sent of the parties ; but the present argument would 
go the length of saying, that those partiescould not 
consent, and that the Court had no jurisdiction. 

The cases cited against us have air gone upon 
the propriety of trying the right at law. Here 
the case states, a total want of evidence upon the 
subject, which makes it impossible for us to es- 
tablish our right at law ; and as the confusion has 
arisen through the negligence of the defendants, 
we are entitled to this as the only mode of redress 
i^ainst them. 
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Macdonald^ Chief Baron. — The plaintiff here 
calls upon the Court to grant a commission to as- 
certain the boundsof the parish^ upon the presump- 
tion that all the land which should be found within ^ 
those boundaries would be titheable to him. That 
is indeed a prima facie inference^ but by no means 
conclusive ; and there is no instance of the Court 
ever granting a commission in order to attain a re-- 
mote consequential advaptage. It is a jurisdiction 
which the Courts of Equity have always been very 
cautious of exercising* In the case of St. Luke's^ 
Old streei^y. St. Leonard^ s^ Lord Thuriow expressed 
great doubts as to the decision of the Mayor of York 
V. Pilkington, an^ concurred in Lord Hardwick'a 
first opinion upon that case. I was in the case of 
St. Luke*s V. Sft. Lconard^s^ of which the note in 
Brown is by no means full ; it 'was upon a bilJ 
brought by the parish of St^ Lukes to avoid confu- 
sion in making their rates, and pray eda commission 
to fix their boundaries for that purpose: a number 
of houses had been built upon land formerly waste; 
and it was doubtful to which parish each part of 
the waste belonged. Lord Thuriow refused to inter-» 
fere, and observed, that the greatest inconvenience 
might arise from doing so ; for if that commission 
were granted^ and the bounds set out by the com- 
missioners, any other parties, on a different ground 
of dispute, might equally well claim another com^-^ 
mission ; these other commissioners might make 
a different return^ and so, in place of settling dif- 
ferences, endless confusion wouM be created. 

The cue of Alloit v. Wilkmmm was the case of . 
parifthesconsolidated for every other purposeexcept 
titbcB, «Q that no other person could kava an ifr ^ 
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terest \tr fixing the ancient bounds except those 
who were before the Court. 

The case in 3 Bro. P. C. 180. Rouse v. Barker, 
is not in pbint ; there it was admitted that lands of 
the one description had been confused among the 
others, and it appeared that that confusion was in- 
troduced with a fraudulent view. Here there is no 
proof of the manner of tithing being wrong, al- 
thougli some confusion has arisen by the negligence 
of both parties in not keeping their rights distinct. 

Whether the bounds of the parish correspond to 
the manner of tithing, is not determined; it rather 
appears indeed that in some places tithes have been 
tak^n by each rector in the parish of the other ; but 
that may well be, by each having a right to por- 
tions of tithes there. The parcels of land upon 
which it has taken. place may have been glebe land, 
or may have been detached pieces belonging to 
proprietors of farms iq the other parish, who would 
naturally desire to have the whole titheable to the 
same rector; and the reciprocity of these customary 
rights to tithes, makes it extremely probable that 
some agreement for that purpose has formerly taken 
place, and that the custom is well founded. How- 
ever, if the plaintiff chooses, he is entitled tp an 
issue to try the right of the defendants to tithes in 
those parcels of St. Michael's parish. The bill 
must be dismissed with costs, so far as relates to 
the commission to set out the boundaries. 

# A commission is also prayed to set out the glebe 

land. It appears that the plaintiff has a full equi- 

^ valent for every piece of glel)e that ever belonged 
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to the rectory; so that if the exact metes and 
bounds are unknown, he has already the full effect 
of a commission: if they are known, and any part 
not delivered up to him, his remedy is at com- 
mon law : /he has made no case for our inter- 
ference. As to this also, the bill must be dis- 
missed with costs. 



AxKYKS V. Lord Willouguby De Brooke Same day,. 
and Others. 

rpHis was a bill filed by the same plaintiff against TheCoartwm 
others of his parishioners ; and as it also prayed "giiuTl/am 
a commission to ascertain the boundaries of the "•"^'"on the 

ground of rank- 
parish, for the same purpose, and upon j9imilarne«s. 

grounds to those in the other case, they were both whether notic* 

heard before the Court gave their decision inaJJ^^^'V 

either. Their Lordships this day decreed the bill l^h^^tli;;;;,^, 

in this case also, so far as related to the commission, !; '««"*'stedupon, 

to be dismissed with costs. 

The defendants. Lord Willoughhy and his tenant 
Goodcheap^ set up an immemorial payment^ due and 
payable by the owners or occupiers of those lands^ by ' 
way of modus or composition for the small tithes 
of their land ; it consisted of 340 acres, and was 
stated to be an ancient farm settled by a parlia- 
mentary entail on the family of Lord Willoughby in 
the :57H. VIIL Noevidence was produced of any 
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actual agreement for a compositiOD having been 
ever made. The existence of the payment, as far 
back as could be traced, was clearly proved. Sir 
Thomas HcUten^ lessee of the rectory, under the 
plai n tiff, had recei ved this composi tion . T be plain- 
tiff himself never did, nor did Goodcluap^ the oc- 
cupier of the farm, dver pay it, having come into 
possession but a few months before the bill was 
filed. He insisted on the payment, as being at 
least good as an annual composition, to determine 
which no notice had been given. 

Graham and Richards^ for the plai n tiff, contended, 
that this modus was not set forth with sufficient 
certainty :'it was pleaded as a modtis or composition; 
whereas theclaim of exemption set up, beingagainst 
common right, must be accurately defined* 

The payment is said to be due (rom the owners 
«r occupiers. This leaves the clergyman uncertain 
to whom he shall resort for the recompence he is 
to receive for his tithes ; each may shift it off upon 
the other. As a modus, this payment is rank. By 
the survey in Domesday, it appears that the two 
parishes, which consist of about 9000 acres, were 
then valued at 81. This defence set up, supposes, 
that within 1 16 vears afterwards, at the time of 
memory, the small tithes of 340 of- those acres 
were valued at 4l. Of these, the greatest portion, 
SI I acres, are arable land in the common field, 
where hardly any small tithes could arise ; the other 
1 99 acres are stated to be meadow and pasture land. 
And it must be maintained that, after deducting all 
hay«titfae, the other tithes arising fixHn those If 9 
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acres, were compounded for before the time of 
meitiory at 4l. That would be nearly a fair com* 
position now ; but On a moderate calculation, the 
value of money was then eight times as much as it 
18 now*; so that it is equal to a composition for 
321. at present. 

If the payment be clearly greater than can be 
supposed to have been a fair com position before the 
time of memory, the Court will over-rule the 
claim, without sending it to a trial at law. Chap' 
man v. Smithy ti Vez. 514. Bishop v. Chichester^ 
« Bro. R^ 163. Ekin v. Pigoi, 3 Atk. 998. 

The claim of the tenant to have this considered 
as an annual composition, totally fails ; for it ap- 
pears that Ooodcheap never paid this composition ; 
so that it is not a personal contract with him. And 
it cannot be considered as running with the land, 
for his landlord, Lord Willoughbyy does not set 
up such a claim. 

The plaintiff never accepted this composition, 
and therefore any agreement of his predecessors^ or 
of his own lessee, can have no effect to bind him, 
or to make notice necessary* They are wholly 
void. 

Besides, the tenant as well as l^is landlord have 
set up ah adverse title, a modus, and have there- 
fore, agreed to consider themselves as not holding 
by annual s^eement under the rector. Notice is 
held necessary, by analogy to the case of landlord 
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and tenant from year to year ; and their setting up 
an adverse title is held a waiver of notice to quit 
possession. 

Burton and iS/€€/€,forthedefendants.^-Thecases 
where the Court have decided a modus to be rank 
without sending it to a jury, have all been wherea 
modus has been set up for a specific thing, as a 
sheep, the price of which is* easily ascertainable; for 
it cannot be supposed, that any man would agree 
to pay more than the value for every sheep or cow 
that he or his posterity should ever have on the 
land. But a farm mod us is not so easily computed 
or ascertained ; the difference of cultivation may 
throw more or less of the produce into the small 
tithes at different times ; a landlord, wishing to 
improve, may have given more than the ei:act . 
value ; or a pious owner may have chosen to. settle 
a considerable annuity out of his land upon the 
church. In Chapman v. SmiM, this distinction is 
taken, by Lord Hardwicke. Soin Edgev. Oglander, 
Hil. Term J69I, cited in Bunb. 301, a modus of 
8l. for a farm of the value of 80I. a-year was 
allowed. 

The defendant 6roorfcAfa/7 is entitled to the benefit 
- of this composition, beinga running contract with 
the rectors, continued after the plaintiff became 
^ rector, and paid to his lessee. That notice was 
necessary to determine it, notwithstanding the 
modus set up, is decided in the Kensington case, 
Adams v. Hewitt^ 178^, and Bishop v. Chichester^ 
SBro. 161. 
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Graham^ in reply.-r-The Kensington case was, 
where an actual agreement had been entered into 
between the clergynoan and the parishioners, and 
they insisted on it as a composition during the in* 
cumbency. The Court held otjierwise, that it 
was only good from year to year, but that notice 
was necessary to dissolve it; for that was not a 
denial of the clergyman's right; it was not an 
adverse claim, but a claim under him for a longer 
term. * 

MACDO^tfALD, Chief Baron. — I believe the ques* 
tion of notice in that case originated with Lord ' 

Maksfield in the House of Lords; it had not 
been taken notice of in this Courts nor in argu* 
ment there. 

Graham^ — In thecaseof 5iVicy)v. Chichester, the 
rector, by giving an irregular notice, admitted the 
necessity of a notice'; and probably there had been 
some agreement between them, or an acceptance 
of the payment, which supposed an agreement ; 
it is expressly founded on the Kensington case. 
Lord Thurlow declaring that he decided contrary 
to what he should have conceived to be the law, 
as being unable to distinguish it from that case, 
and bound by it. Then if, in fact, the case of 
Bishop V. Chichester was not distinguishable from 
the Kensington case, it has not carried the rule 
beyond it, and is to be considered merely as a 
confirmation of it ; if it wiis distinguishable, then 
the reason of the decision fails, and it is to be con« 
sidered as a misapplication of the old rule, not as 
the adoption of a new. The present clearly is dis* 

VOL. II. D D 
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tingui^able from the Kensington case ; for bere 
the defence set up is a modus, a title paramoutit 
and inconsistent with any agreement or compo- 
sition with the plaintiff; both parties contending 
that no agreement exists ; then a notice to deter- 
mine it must be superfluous. 

As to rankness ; if the arguments relied on are 
admitted, no modus can ever be set aside on this 
ground; for it is impossible to define how far the 
benevolence of the former proprietors may have led 
them in granting beneficial contracts to the clergy. 
The cases relied upon do not establish any thing 
like the distinction contended for between farm 
mod uses and others. The case o{ Chapman v. Smith 
went on the peculiar situation of Romney Marsh, 
where the prospect of great improvement by drain- 
ing might lead the proprietor to agree for more 
than the existing value. In Edge v. Oglander, the 
modus was so large that the vicar probably agreed 
to take it as the full value of the tithes, and the 
decree must then have been by consent^ as in 
Bates^s case, cited 9 Yez. 513. 

Macdonald, ChiefBaron.— -To the modus set 
up in this case several objections have been taken : 
First, it has been arguedj that it is not laid with 
sufficient certainty to found a decree ; and if this 
were a bill to establish these moduses, that might 
be the case; but in an answer, such strictness is 
not requisite; if it appears that there is a good 
defence, that is sufficient. The second objection 
is the rankness of the modus, and the Court is 
desired, on that ground, to over*rule the, defence. 
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But it has properly been stated, that a very mate^ 
rial difference subsists between a farm-payment 
and one for a particular species of produce. In 
the former many reasons may have prevented the ^ 

tithes from being agreed for at their proper price* 
The owner may have meant a bounty to the cler- 
gyman ; or he may have wished .to pay for an 
exemption from tithes for the sake of improve- 
ments. Besides, it is hardly possible to ascertain 
the comparative value of the land, or of the pro- 
duce, in former times ; and the Court should not ! 
be nice in judging of the value or the goodness of 
the .^bargain, where, by any probable circum- 
stances, the modus may have been a real agree- 
ment between the parties before time, of memory. > 
More ^especially ought the Court to be extremely 
cautious in deciding such a question without the 
intervention of a jury, if the least doubt arise as 
to the fact of rankness. Edge y. Oglander^ Chap-* 
many. Smithy Pole v. Gardiner yl Bro. P. C. 214*- ^ 
Under these circumstances^ the Court will not 
decree for the plaintiff, against the. modus set up ; 
but if the rector desire an issue, undoubtedly he. 
must have it. 

*SeeS. C. 9 ViQ.\8. pi. 47.2 Eq, Ca.Abr.7d4.pl. 1. , 
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BousHiER and Others v. Morgan. 



fii^7or*an" " TH^^' ^^J' ^v®» brought by the plaintiffs, impro* 
count of tithef '*' priatc rectOFS of the pwish of Garway, for art 
hSdTiMM^f account of tithes growing on the lands in the pos* 
oiLer^Vhe? IS" session of the defendant, there, and of tithes or 
iheShofe'ae^ compositions for tithes received by the defendant 
lion iu the from the other tenants in the parish, as lessee of 

caas« turns op- - .. . , i../*.t»>«« rw%* 

on the validity the tithes Under the plaintiffs^ the Berkteya. The 

andoft?ri!o- unckofthe defendant had been for manyyearsi 

determiM h, ^e$see of these tithes from year to year, and on his 

this Court will Heath the defendant succeeded him in the pos« 

not proceed tul *^ 

those points ar^ session thereof, and continued tenant till the year 
1789» when the plaintiff jBowAifr obtained a lease 
of the tithes from the Berkleys, for twenty-one 
years. BoMhier^ on his becoming tenant, gave tbe^ 
deifendant a notice, dated the 93th March 1789# 
to deliver up the possession of the tithes ^* at the 
•* end of the present year." Morgan held the tithes 
from Lady^day to Lady^-day. After this notice,- 
the defendant came, with the other farmers, to a 
meeting called by J^oushier to settle compositions 
for tithes; he there heard him agree with the 
. other fai-mers for their tithes, made no objection, " 
and offered a composition for his own, which was 
rejected. 

Plumer, Lewis, and Leach, for the plaintiffs, in- 
sisted that the lease to the defendant, being by 
parol, conveyed nothing, even in the tithes of his 
own lands, Cro. Jac. 137. and the other cases cited 
in S Bac. Abr. 337^ 333. ; but much less, as to the 
tithes of the other lands^ ibid.; as to which, the 
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general conclusion drawn in Bacon is this : ^^Herein 
*' all the books agree, that if a person lease his 
'* tithes, even for a year, to a stranger, it must be 
" in writing, and if it be not, it will be absolutely 
** void ;" and as the rent is entire, if the lease is 
bad in part, it must be bad in Mo. Even if he had 
, a good lease from year to year, it is determined. 
The notice is perhaps bad, but the irregularity is 
waived by the acquiescence of the defendant, in^ 
treating for a new composition, and hearing the 
agreements of the other tenants without making 
any objection ; for by such conduct be has led both 
the plaintiff and the tenants to make agreements 
on the faith of his lease being dissolved, and has 
also prevented the plaintiff from giving a fresh 
notice, which he might have done if the first notice 
htd not been apparently accepted. 

Burton and Johnson, contra. — The bill having 
stated a notice to quit at the end of the then cur.* 
rent year, thereby admits the defendant to have 
been a tenant, and to have required notice ; the 
validity of the demise is not therefore in issue, 
and cannot be questioned : but a parol agreement 
for a composition for the lands in the defendant's 
occupation is good by every day*s experience. 
As to the other tithes, the conclusion drawn in 
3 Bac. Abr. 339. from all the cases is, that the 
point is unsettled ; and it may be good as hen 
tween the parties to the agreement, although bad 
as against the tenants, by its passing no interest. 
If the notice is bad in part, it is bad in the whole* 
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The notice is not waived ; a new agreement or 
lease would be a virtual surrender of the old, but a 
treaty for it is not; and as the plaintiff bad man?- 
fested a design to determine the lease, it was natu- 
ral for the defendant to treat for a new agreement 
when the former should end, without acknow.- 
ledging that it was then ended. 

Heretheonly dispute is as to the ti tie, whichougbt 
to be established before the account can he entered 
upon; and on a disputed title, especially between 
two laymen, the proper tribunal is a Court of 
Law: against a possession for forty years, under 
this title as tenant, £quity will not interfile in 
the collateral shape of an account. 

Plumer^ in reply, — The bill is for an account, 
which is the proper jurisdiction of a Court of 
Equity. The matter of title is introduced by the 
defendant's <answer, and is not substantiated. - The 
defendant, by setting up a fictitious claim of title, 
cannot defeat the plaintiffof his suit. 



UHh Fehruary, 



J^IS^i^ Macdokald, Chief Baron. — (After stating the 
case.) — The plaintiff insists that the notice he has 
given, is either originally good, or that the defect 
is cured by the defendant's having waived the irre^ 
gularity. Whether it be so or not, is a pure qqes* 
tion at law^ and not a proper foundation for a suit 
m this Court. So the question whether the lease 
itself was void or no^ is a question proper to be 
tried in a Court of Law. These are the real ques- 
tions in the cause, and the account sought is Oqly 
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consequential on the title being established. The 
Court are therefore of opinion that the bill be re- 
tained for a year, with liberty for the plaintiff to 
proceed at law^ in the mean time, for the estab- 
lishment of his title^ as he shall be advised* 



17. _ \nh February. 



Y^fJtlMfVOOD moved that proceedings should be 
stayed till the plaintiff, who, since filing the 
bill, was become bankrupt, should give security 
fior costs. 

This was refused, as not being supported by the 
practice of the Court in any instance. 



Freeland v. Johnson. 



rpHE former plea having been over-ruled, (^t;^!/^ The piea was 

ant€j p. 276,) the defendant put in a new plea, groundiof form! 
of the release alone, to so much of the bill as sought pu!ldcd*ttfe*°* 
discovery of transactions prior to the as^reement, 8a«».«m**t«r 

1 111 ^' n 1 .11 » •gwn morrfor. 

and to the whole relief sought ; accompanied by an ^'^^^y- 'This is 
answer denying the whole equity charged as to the ^^^ ^* ^ ' 
manner of obtaining the agreement and release. 
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Johnson moved that this plea and answer might 
be taken off the file, as being irregular, and con^ 
trary to the former order of the Court in over* 
ruling the plea. 

Against this rule, cause was this day shewn by 

Graham and Hollist^ who argued that the 61iog 
the present plea.was not inconsistent with thefor? 
mer order, being less extensive than the former 
plea. After plea over-ruled, a demurrer, even on 
the same grounds, has been admitted. Tweddeiiv. 
Tweddeilj Mi tford, 191. And so in the case of the 
East India Company v. Campbelly 1 Vez. 2+6. ade? 
murrer was allowed after a plea over-ruled, upon 
the ground that the rule of not pleading twice only 
applies to dilatiries, and though a demurrer is a 
dilatory, a pleads not, being a bar to the relief 
sought. In general cases, a plea is accompaniecl 
with an answer to some parts of the bill ; if the plea 
is over-ruled^ and the exceptions to the answer,'for 
not answering the things covered by the plea, are 
of course allowed, the order of the Court is, that 
the defendant answer as to those points ; and of 
course no further plea can be admitted, because 
that would not be a compliance with the order ; 
but here there was no answer at all, and therefore 
no such order made. This is not a dilatory, but 
a substantial defence, which the Court will regard 
in their practice, and not allow its effect to be lost 
by any slip in form. 

Johnson^ on the other side* — ^The question is on 
the regularity of making this defence a second time 
in this shape. If this plea is taken off the file, the 
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defendant may insist on the same defence by way of 
answer, and therefore no real hardship is thrown 
upon him by it; and this is the reason why double 
pleas are not allowed in equity as at law* 1 Bro. 
417.; for at law, unless they plead each defence, 
they lose the benefit of it totally. But if it were 
allowed, to plead one plea after another^ it might 
as well extend to a third or a fourth; and this 
would, in effect, be pleading double, with the ad- 
ditional disadvantage of delays from all the pleas 
not being heard and determined s^t once as a(; 
law. 

The intent of a pica, is to reduce the question 
to a single point; so that the defendant may avoid \ 
the making unnecessary discoveries, and the parties 
be freed from the delay and expence of taking issue 
on all the averments in the bill; but if the defend*- 
ant could spht his answer into a number of conse* 
cutive pleas, the expence and delay would be in- 
^nitely increased instead of being diminished. 

The doctrine inMitfordis not supported by any 
ca^es, but the principles and authorities are all the 
other way. If a plea is over-ruled, you may move 
ftw a rewheanng, or for leave to amend, on paying 
posts, Prac. Reg. 283.; but who would move for 
a re4iearing, or amend, on payment of costs, if it 
is open to them to plead another ple« ? and it is 
expressly said, ibid. 284, if outlawry or other 
matter !i$ pleaded, the defendant cannot plead ano^ 
ther plea, but must answer. It is indeed said in 
another place, p. 2/5, that only one plea to the ju- 
•risidiction IS allowed; from whic^i it might be in- 
ferred, that the rule of pleading singly did not ex- 
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tend beyond dilatories; but it rather appears by 
the other cases that this expression isonly intended 
to shew, that ^ plea to the jurisdiction was the 
principal case there referred to, without mean- 
ing to limit the rule to that case. 

MACi>ONALD,ChiefBaron.-.The attempt which 
has given rise to the present motion, is of such a 
nature as must, if allowed, very materially affect 
the general practice of the Court. After the first 
plea being over-ruled, a second, accompanied with 
an answer, has been put upon the file. If this be 
agreeable to the rules of the Court, it is pretty 
singular that no one practitioner in the Court can 
recollect a similar instance.' Among the number 
of pleas over-ruled on points of form, one would 
imagine that some attempts to rectify those mis- 
takes must have been made ; and if the filing ano- 
ther plea is a matter of course, as it is the most 
obvious remedy, there must have occurred many 
cases where that has been done. No one being 
able to recollect an example of it, is a strong proof 
that it is contrary to rule. 

But it appears to me also to be contrary to the 
nature and principles of pleading, that this should 
be allowed. The meaning of a demurrer or plea, 
is to intercept, in an early stage, a cause which 
must ultimately end in nothing: a demurrer, by 
something in the bill; a plea, by matter dehors. If 
a plea could be repeated, it would not do its office, 
it would not have the effect of saving litigation, 
but would encourage defendants to try it as adaily 
experiment to save time. 
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f 

The giving leave to amend pleas, where the 
justice of the case requires that indulgence, is 
lodged in the discretion of the Court: and under » 

that controul, is a very useful practice on particu- 
lar occasions. If this plea is in effect an annend- 
'ment of th^a^ fortner,' it cannot tieplcoulf^d without 
Jeave to amend ; if it is a new and distinct plea, 
it is within the rule against pleading double. 

But it has been urged that the Court should have 
regard to the defence of the party, and not com- 
pel him, upon a slip in form, to open a settled 
account and disclose air the circumstances 'and 
items of it, after a release given by the plaintiffi, 
Laws, whether for the government of kingdoms, 
or for regulating the practice of a Court, can only 
be made for the generality of cases. The establish* 
ing a fixed rule will always have the effect of bear- 
ing hard in particular circumstances; that occa- 
sional hardship is the price paid for the advantage 
of having a fixed general rule; to relax that rule, 
at the discretion of the Judge, is a very danger- 
ous precedent; it becomes no longer fixed and 
certain. 

As the officers in this Court and in Chancery 
concur that they cannot recollect any precedent, 1 
think the practice, as well as the principle, is 
against the attempt. 

The other Barons doubting, the case stood over, 
and was never mentioned again. 



41ft CASES IN THE EXCHEQUER^ 



Seije^nts Inn GoV£X V. ArMITAOS* 

Wednesday, ' 

96tb February, 
J794. 

Tt appeared tbat ttc plamtiff was an uncertifi^ 
-' cated bankrupt, and the assignees not before the 
Court; and therefore it was ajgued that the bill 
ought to be dismissed; but it being admitted that 
tbeassignees had failed in an ejectment, brought by 
them to recover the premises now in question, by 
not being able to prove the petitioning creditor's 
debt, the Court retained the bill till ptoper parties 
should be added^ if necessary ; the plaintiff payir 
ing the c<K»ts of the day. 



Ui March, 



The King v. CaACKSNvsoAr. 



rpHE sheriff, besides his poundage, charged fire 
per cent, for an auctioneer to sell the malt 
taken under this extent. 

The Court disallowed the charge* 
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Frazer v. Thoburk*, ^'^^ 



p. si. 



rtiHR plairitiff took out an attachment against the 

defendant for the^na^^ney awarded by the de- 

cree» without addingthecosts, which wereijtotthen 

taxed: he took out a second for the costs when taxed. 

CooAre now moved to set aside the latter as irregu« 
lar, and cited the case of JE^t^an^ v. Clark, in this 
Court 17799 where this practice was held irregular. 

SimeoUj contra* 

The Ccwr^, on consulting the officers, held the 
practice regular^ and refused the motion^ 



Brcwer t;. Hill. . i^Martu; 

fliBis W8» a bill for an account of tithes on the L»Me of uuief 

lands in the defendant'%possesston, intheparish thTowneror 
of Henid Hempstead, Herts. The plaintiff clai med uu?c'ofiaicr^^^ 
to be lessee of these tithes, under a demise from Sir ^olttkVu^^^ 
James Peachy, in the year 178 1, to Thomas Trott for »» ^'^^ <«»"» ^^ 
twenty*^n€ years; Trott in 1789 underleased to iand«fortweiv« 
Thomas Patrick for twelre years; in 1790 Patrick J^ept ^km 
demised the same to the plaintiff for five years. '|J"^'*^^f^ 
The defendant claimed to be discharged from pay- !^''J^^.\nd 
ment of tithes in kind, and set forth an agreement i^ereto bound 

' i» « himself and Am 

madem l78Sbetween his lessorof the lands inques- atngnt. His 
tion, Christopher Tower ^ and T. Trott^ the then lessee "^JS^'qT^ 
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nameof atrut of thetithcs, bv which Ttott in consideration of 

tee to whom be . ^ ^ 

bad nominally Towct'^ hdving demised to him certain other lands, 

asaiB uudefo , 

]ea8ed)for tithes did ^^ for bio^self, \^\% exccutors, administrators. 

in kind agaioit ,# j • . i ^ 

the tenant of and assigns, covenant, promise, and agree, to 
h^aVrLree. " and with the Said CArw/opAiT Towcr, his heirs 
Such an agree. <c j^qJ assiffns, iliat he the said IhotniVf TroU, his 

tnent is void ibr i • • . i i. 

the uncerututjr «• executors, administrators, or assigns, shall not 
paid. *** ** nor will at any time or times during the said term 
Thei^of " of twelve years, take the tithes in kind from any 
daim toSid°* ^^ present or future tenant of tenants of him the 
discharged of *« B^\A ChrUtophev Tower, in the said parish * of 

tithes under ' ^ 

any covenant «< Hemcl Hempstead^ but shall and will accept and 
wjssor. ^^ ^^^^ ^^ ^^ J ^^^^ ^jj ^^ J every the present and 

bnot'lfnaiSgr " future tenant and tenants a reasonable composi- 
mean^n^ofthe " '^^" ^^^ thc Same, not exceeding 3f. 6rf. an acre 
oovenant: nor t4 for the Said tithes:'' then followcd a proviso, that 

canthetitbes ^ ^ . . '^ , , ,« 

be bound by upou nou-paymcnt of the composition at each half- 
l^lhei^\"*° year, or within thirty days after, the tithes should 
AieasI^<iM«, be taken in kind. The defendant also proved, that 
wwch*il«tn^' the plaintiffs lease from Patrick was only colour- 
grant, for all ^\yU and that he was to be considered as aeent or 

the time the • rr< 

lessor should trustcc for Patrick. The defendant became tenant 
Isgwdirinr' to ToM^^rof the lands inquestionin 1790,and claim- 
freehold.* ^d to be discharged of payment of grejit tithes in 
kind on paying the composition at the rate of 39^ 
6d. p^racre. The titleof Sir c7ame9 PeacAey (through 
whom the plaintiff claimed) to the small tithes, was 
a demise from the vicar/' for all the time the said 
'^ Dr. ftngAam should continue vicar." . 

Plumer and Grimwoodj for the plaintiff, con* 
tended that the plaintiff was not boilknd by the 
agreement with Trott. The covenant is not, that 
no tithes shall be demanded, but only that Trott^ 
his executors,ddministrators,oras8igns,8hould not 
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take such tithes. The plaintiff is not within this 
description, he is not an assign. The distinction 
between an assignee and an under-lessee is very 
strongly marked* Crusoe on dem. Blehcoe v. Bug" 
Ay, 3 Wils. 934. Kinnersley v. Orpe, Doug* 56. 
Holford y.^ffir^i^, Doug. 17^. - _ 

This covenant does not run with the tithes, it is 
merely personal, 5 Rep. 16, a. Those covenants 
only run with the land which are made by the ori» 
ginal lessor, not those which his lessee makes. And 
besides, it is from its nature collateral to the tithes; 
it is not a demise of part, or an, agreement to re- 
tain, but merely a covenant to come to a reason- 
able agtd<?ment each year, not exceeding 3$. 6d. 
per acre. Then there can be no privity between 
the present parties^ and the covenant has no force 
between them. 

Even between the original parties it could not 
operate as a lease of this portion of tithes, for there 
is no certain rent reserved so as to make it a lease. 
The same uncertainty makes it void as a covenant, 
for there must be mutual remedies in a valid co- 
Tenant; but here the composition being unfixed^ 
Trott could demand nothing in certain. 

At most it was only a personal covenant between 
them, which might have been enforced in equity. 
But as the plaintiff is a hovid Jide purchaser for 
valuable consideration without notice, the equity 
does not ruti against him. 

Burton sxidAllcock^ on the other side. — It ap- 
pears from the statement of the plainti ff's case, that 
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he has liot brought the proper parties before the 
Court. Brewer holds in trusty as to the greater 
part or the whole of the tithesj. for his nominal 
lessor^ Patrick. The ceetui que trust must be a 
party. In a similar case, Stafford y. The City of 
London^ 1 P Wn&o. «#S5, tb^ b^U jv^ui dismissed for 
Tirant of joining a material party. It appears ako, 
^hat if the plaintiff succeeds in his demand, the de- 
fendant will have his remedy against Tower ^ and he 
against Trott. These, therefore, are material parties 
tothe3uit, andoughtto have been joined in the bill* 

The agreement with Tower^ in fact, operates as a 
demise. ^ A covenant with a stranger^ that he shall 
have the tithes, is a lease as much as if it had been 
of lands ; and so if made with the tertenant, ii 1h a 
. right of retainer in the nature and with all thequa-» 
lities of a demise, and if made by deed is good, 
Hawkes v. Brajjjield^ Cro. Jac. 137. And to con- 
stitute such an instrument, no form of words is 
essential. 3 Bac. Abr. 419. 

The rent is certain if considered at 3^. 6c?. per 
acre, as the tenant has done. If this is considered 
as a demise or retainer of the tithes, it is a grant 
of part of the thing itself, and no posterior grant 
can be good against it ; but if only considered as a 
'^ covenant, yet it shall bind the covenanter, and all 
^ claiming under him. The cases cited, all relate to 
collateral covenants ; as where the lessee of W^A«7e- 
acre covenants to build a house upon Blackacre^ 
that covenant runs not with the land, and his 
assignee shall not be bound by it. But the present 
covenant immediately relates to the tithes thetn- 
selves^ and cannot be collateral^ 



f 
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The plaintiff is within the covenant, for he is an 
assign of part of the i nterest of Trotl i n the premises j 
even if not named, he would be bound by reason of 
the privity of estate. Ballt/ v. Wells, 3 Wils. 25. 

As to the small tithes, the lease is bad: it is for 
so long a time as the lessor should continue vicar; 
and therefore void for the uncertainty. Shep. 
Touchst. S74-5. Co. Lit. 45. b. Plowd. 973. b. 
If it were good at all, it would convey a free- 
hold; but for that purpose a livery of seisin would 
have been necessary. 

MaCdoKald, Chief Baron, this day delivered 
the opinion of the Court, and after stating the 
case, proceeded to the following effect: 

The defendant insitits on the agreement between 
Trott V. Towers^ as discharging the land in his oc*> 
cupation from payment of tithes in kind, on ren- 
dering the composition of 3Si 6d, per acre ; and m 
to the small tithes, he also objects to the title of 
the plaintiff, that the lease from Dr. Bingham is 
void for the Uncertainty of its duration. 

The plaintiff insists that he has the legal title in 
him, and that having purchased without notice of 
any agreement with the landholders, they can set 
Up no equity against him. 

To this the defendants have given two answers: 
first, that the agreement entered into between Trott 
and Towers, amounts to a lease of this portion of 
tithes from the former : and secondly, that if not a 

VOL. II. £ £ 



418 CASES IN THE EXCHEQUER, 

lease, it is a covenant running with the tithes, and 
good against the plaintiff. 

It is true, no specific words are necessary to 
create a lease; but there must be words shewing 
the intent to demise. Here there is no certain rent 
reserved. Trott agrees to accept a reasonable com- 
position, not exceeding 3s. 6d.per acre. Suppose 
he had claimed this sum of 3s. 6d. per acre from 
the tenant, would the tenant have been obliged to 
pay it? He, clearly, might have either preferred 
to pay tithes of kind, or have tendered the reason- 
able value of the tithes, under that sum. Then 
the sum reserved is not cei*tain, and cannot be 
called a rent. 

This is also an agreement, not that Tou)er8 him- 
self shall pay the rent and take the tithes, but only 
in favour of his tenants in the premises. Towers is 
to enjoy nothing, nor to pay any rent. It cannot 
be a demise to him. The tenant is not a party or 
privy to the transaction; it cannot thereifore be a 
demise to him. It can, at the utmost, amount to no 
more than a mere covenant ^ith A. that JS. shaH 
enjoy, and creates no lease to either. '' This is 
^ decided \n Littleton y. Perne^ I Leon. 136; and 

in Porrjf v. AlleUj Cro. Eliz. 173, it is expressly 
so ruled by Anderson, Chief Justice. 

Even if this had been a direct covenant with the 
^ tertenant, it could only have amounted to a cove- 

nant, that he should retain the tithes and pay a 
composition, or render tithes in kind; for the pro- 
viso gives him that option. By such a disjunctive 
covenant no interest passes. 
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Fropi the whole of this clause taken together^ 
Xvith the proviso that accompanies it, I am clearly 
of opinion, that this can only be considered as a 
covenant, and not a demise. ' 

But it has been argued, thatitissuchacovenant 
as runs with the tithes, and binds them in the hands 
of the plaintiff. This is the case of a covenant not 
contained in the original lease of Sir James Peachy, 
but entered into by his under-lessee. The case of 
'Holford V. Hatch, Doug. 1S4, establishes the rule, 
that an under-lease is a new substantive contract, 
independent of the other between the original lessor 
and lessee, whereas anassigneeisone put in theplace 
of the original lessee, and who becomes lessee to 
the original lessor. Then this covenant of the 
lessee could not bind the land in the hands of his 
under-lessee, as an assign, according to the words 
of the covenant; and as no notice has been proved, 
the plaintiff. is hot affected with any equity from 
this personal covenant of his lessor. 

As to the vicarial tithes, the rule laid down in 
Shep. Touchst. 274-5. Co. Lit. 74. b. as to the 
certainty of the term^ is this, that such a lease for 
years, of land, is void. To this passage in Co. 
Lit. Mr. Hargrave has subjoined a note, in which, 
he is well warranted, that in such cases, if a livery 
of seisin is made, the lease is good as a lease for life 
determinable on the particular event. But of rents 
or other things which lie in grant, the mere 
delivery of the deed has the same force as livery 
has in the case of land ; and therefore any demise 
of uncertain duration, gives an estate for lifedeter- 

E E 2 
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minable on the particular event. Then, if in the 
principal case there had been a vicarage hou^e or 
glebe demised, and the tithes had only passed as 
parcel of the vicarage, the whole would have been 
bad for want of livery: but here the whole matter 
demised lies in gr^nt, and the demise is therefore 
good, as an estate for life during the time that 
Dr. Bingham shall continue vicar^ 

Theremust bean account for both greatandsmall 
tithes; but I cannotavoidobservingthatthedefend- 
ant fails, not from any want of equity or conscience 
in his case, but from the necessary application of 
a rule of law against him ; and probably he will 
be entitled to his remedy over against 7Vo/<, through 
whose bad &ith he has been led intp this mistake. 



Same day. CoOKE V. ToMBS. 

Bill for a sped- rflHE bill was brought to compel specific perform- 

fic performaDce JL ^ ' ^ i i . , i 

of an agreement ^Hce of au agreement made between the par- 
iL^^l^d chju ties. It stated that the defendant, a ship-builder, 
sfatute^Jr'^^'^^i^S possessed of certain freehold premises and 
frauds. The gtock in trade, principally consisting of docks and 
ingthenegoci- timber for ship-building, and some houses, in the 
apa%cuia7of* beginning of August 1792 offered to sell the same 
IdVy^hil''^^^^^ to the plaintiff for 24,000/. The price not being 
afterw'JIrdsirad'e ^^®" agreed upou, the defendant, on the 12th of 
at a less price. August, Came to the house of the plaintiff and deli* 
gaveTnJtr^. vcrcd to him a particular of the premises and pro- 
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p^rty to be sold, and the terms or conditions of the ^^onsto^" ^t 

* ^ ' torney to pre- 

date, all ID his own hand-writing, and signed by p »re the con- 

him; and It was then agreed that the plaintiffihe defendant 

should have till the 25th of August to consider of fhlpartfcuu^tr 

the purchase, as he still objected to the price. On J^^'thHS"* 

the25th the plaintiff and the defendant agreed that '^^'^'l ^^'Ff- 

^ pared. This is 

the purchase should take place, and that one Clarke »<>t sufficient to 
an attorney should be employed by both to prepare the^statute,'' 
a proper contract to be e:tecuted by thqln; and in aato^'lh^ilnlfs, 
order to settle the terms, they went together to '' ^ ^^ '" ^^ ^^- 
Clarke^ and in his presence the bargain was con-''''*^^''!*'^^'"^ 

■ o charged, that 

eluded for 22,000/. Qlarkeyf?L^ then instructed by ^^e defendant 
them both to prepare a formal deed according to leuers'toThe 
those terms ; tod Ibe plaiirtiff, at the request of the waro'p;epL''e 
defendaftt, delivered over to Clarke the particular [Jj^'XhTh?''''' 
above-lttentioned, as instructions for preparinct tbea««^««»entwas 

• , , , , , admitted; he 

conveyance. It was then also agreed that the par- must answer to 

ties should meet on the Tuesday foliowing to exe- ^^^^ ^^^^ 

cute the deed. On that day the plaintiff ^record- 

ingly went to Clarke^ but was informed by him 

that he was prevented from finishing the convey* 

ance (which he had begun) by the defendant's 

having taken away the particular from which he 

wa» to prepare it. The defendant still declaring 

his intention to abide by the contract, C/arAe again 

had instructions to prepare it, and on the 4th of 

October he brought a draught of it to the parties, 

who read over and approved of it, and agreed to 

execute the same whenever a fair copy could be 

written out. The defendant however refused to 

fulfil his part of that agreement. 

The bill also ebarged that the defeildai!^t ha)d sent 
several QOte& aod letters to Clarke, (aft^er be was 
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employed as their common agent,) in which he 
acknowledged the existence and terms of the said 
agreement, and a discovery of such correspond- 
ence was accordingly prayed. 

The defendant pleaded, that by the 29 C. II. it is 
enacted, that no action should be brought whereby 
to charge any person upon any contract for sale 
of lands, tenements, or hereditaments, or any in- 
terest jn or concerning them, unless the agreement 
on which such actions should be brought, or some 
memorandum or note thereof, should be in writ- 
ing, signed by the party to be charged therewith, 
or by some other person by him thereunto law- 
fully authorized; and that no such agreement, 
note, or memorandum had ever been signed. 

Graham and Stratford^ for the plaintiff.— If the 
defendant'admitsaparol agreement, equity relieves, 
because the reason of the statute, the danger of 
perjury, ceases. So here, by refusing to answer 
or deny, he has admitted that this contract was re- 
duced into writing by his agent, and read over and 
approved of by him; then the danger of perjury 
is equally done away as if he had admitted the 
whole. 

The agreement being executory, was good as 
, to the stock in frade; then that part at least is 
not barred by the plea. 

It appearshere also that the agreement was signed 
by the defendant, for the particular of the estate 
and terms signed by him was delivered to Clarke 
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as instructions fora formal deed; and although that 
was signed before the final agreement, yet the sub- 
sequent delivery to Clarke is a republication, and 
gives it effect as a note of the agreement then 
made. 

If not formally executed, it has been prevented 
from being so by the fraud of the defendant in 
taking away from Clarke the particular by which 
he was to prepare it; and therefore shall have 
against him the force of the most formal execution. 
Per Lord Thurlow, in 2 Bro. 565. 

It apears also by the case of Hollis v. Whitings 
1 Vern. 151. that where it is part of the agreement 
that the contract shall be reduced into writing, it 
is not within the statute. 

The execution of that part of the agreement by 
Clarke having prepared the conveyances, is also a 
part performance, and entitles the plaintiff to have 
the whole carried into execution. To this charge 
of performance the defendant has not pleaded nor 
answered^ and therefore it stands confessed with 
regard to the plea. 

The charge of admissions of the agreement in 
letters, by a production of which the case might 
be substantiated, is not negatived; anid the plea is 
therefore bad. Tawney v. Crowther, 3 Bro. R. 
161. 3L8. . 

Partridge^ Richards^ and Pemherton^ for the de- 
fendant being desired by the Court to confine their 
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arguments to the last pointy contended thatjt apt 
peared by the bill that Mr. Clarke was solicitor to 
the defepdant, and not employed as agent by th^ 
plaintiff, except for the mere purpose of preparing 
the conveyances; and therefore the letters of the 
defendant, written in confidence to Mr. Clarke as 
his solicitor^ could not be produced against him. 

Serjeant's Inn Macdonald, Chief Barou, stated thte bill and 

Hall. 

ut Murch. plea. Two questions have been raised by the plain-^ 
tiffs; fir^t whether the particular signed by the 
defendant, be a note of the agreement within the 
meaning of the statute; and secondly, whether 
tb^re has been a pant performance of the contract. 

As to the first, it is. evident that the particular 
was at first made out and delivered, not as evidence 
of any agreement, for no agreement had then been 
madi9) but merely as a list or catalogue of the mat- 
ters for sale, to enable the purchaser to forma pro- 
per esti ma.te of their value : as this was the original 
nature of the particular, nothing which has hap<^ 
pjesedsiace could possibly al ter it ; it was deli vered 
into^Cki/rke*s hands for the same purpose, as an eau** 
meration of the things under sale, to serve as in* 
structionsto him in making out the description of 
thenii in the conveyance. The signing this parti- 
cular could have no other, effect than to give it 
authenticity as a true list of the items then 
offe]:ed for sale. 

Besides, this was delivered in as the foundation 
fpr a sale for S4,P00/. Th^ sale whjcfr took pltce 
w^s foi; 33,000/. ; w the price hai^ been alter^d:>. so 
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the parcels to be sold, and other particulars of the 
sale, may have been changed ; and this catalogue 
can be no evidence of the terms of the second con- 
tract, or even of its existence. 

The second part of the case made for the plain- 
tiff» also fails him. The instructing an attorney to 
draw conveyances, and his doing so, is no part 
performance. To take the case out of the statute, 
there must be a part execution of the substance of 
the agreement itself. Hawkiruv. H»lmes^ 1 Wms« 
770. The case of IJoUis v. Wkiiing, in Vem. which 
seems contrary to this rule, was never so decided; 
and the dictum there reported has been often over- 
ruled, as is observed by Lord Thurlow in the case 
of fFhitchur^ v. BevU, in 9 Bro» 564. In the 
latter case, as weH as in another case th^re cited 
with, great approbation by Lord Thurlow^ of Whaley 
V. Bagenal^ 6 Bro. ?• C. 45*. the circumstances 
of part performance were infinitely stronger than 
here, yet were held insufficient to get over the 
statute. 

The agreement being void as to the land, tnust be 
void also as to the personal property which was to 
be sold with it ; it is one entire contract, and the 
whole must stand or fall together. It never could 
be the intention of the parties that the stockshould 
be sold apart from the premises, as most of it was 
of little comparative value separately^ ; and besides, 

* Lea V. Barheu^^Warwick Assizes, Summer 1794. — Coram ' 
Macdonald^ Chief BaroD.^-Action for breach of contract. 
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the agreement being for one entire sum, we caqnot 
sever it. 

The plaintiff has, however, also charged in his 
"bill, that a correspondence took place, from which, 
if produced, the agreement may be proved : it is 
settled, by the case of Tawney v. Crowther^ that 
such a correspondence may have that effect ; and 
until we are acquainted with the nature of these 
letters, we cannot say that they have not. The 
plea must therefore stand for an answer, with 
liberty to except as to that particular. 



The agreement was to take an assignment of certain leasehold 
premises, a brick-ground, at 100/. and to buy the stock, which 
was of much less value, consisting chiefly of half made bricks, 
sheds, &c. at a valuation to be fixed by arbitrators. The arbi* 
trators afterwards settled the price ; but the defendant refused 
to complete the purchase. There being no memorandum of the 
contract it was admitted to be void as to the land ; but the 
plaintiff's counsel claimed to recover as to the personal pro- 
perty ; it was ruled, on the authority of Cooke v. Tombs^ that 
the agreement, being in its nature entire, could noi be severed ; 
and being void as to the land, was void in toto. The plaintiff 
was nonsuited* 



HILARY TERM, 34 GEORGE HI, 427 



BiBCH V. Ell'ames and Gorst, surviving As- samed^^y. 
signeiB of TowsEY, a Bankrupt. 

rbiJiV^rOrrS^r, the bankrupt, in the year 1776 ^•„'illlfe'''^' 
contracted for the purchase of certain premises ^f*;* deposited 

*^ ^ with the plain- 

in Chester, and being obliged to borrow the pur- tiflf as a security 
chase money, 350/. from the plaintiff's testator The defendant ' 
Dr. Pepioe, placed the title deeds in his hands as Sterwarf^s!*^- 
sec,urity for re-payment, giving at the sametime a J^„^]^^^„y^^^^ 
bond, with two sureties, for the sum. Being, in the ^^« mortgagor, 

^^ took a mort- 

year 1790, very much embarrassed in his circum-gage,ante- 
stances, and indebted to the defendant J5^//am^s in a notkeofthe 
considerable sum of money, he executed a mort- ^vSided inquir- 
gage of the same premises to him. The plaintiff ™|[^^®.^P"rP*** 
could not prove any actual information of his claim *»8 made. 

, . , - _ _ . , The Court d€- 

having been given to the defendant prior to the creed for the 
execution of this mortgage. The defendant in his^""* ' 
answer did not pretend to have made any inquiries 
after the title-deeds before he took the security, 
and admitted, that upon executing the mortgage he 
inquired for them, and was informed of their being 
in the hands of Dr. Pepioe; but that he under- 
stood them to be so for safe custody only : . he 
received this information from Jonathan Tushing^ 
ham, who was his brother-in-law, and who had 
prepared the mortgage, and appeared as his agent 
at the time of the execution of it. The mortgage 
bore date the4th of January 1790 ; in fact it was 
not executed till the 5th of February ; and on the 
evening of the same day Towsey committed an act 
of bankruptcy. 
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Burtom^ Plmmur^ and Richards^ for the plaintiff^ 
insisted that the deposit of title-deeds with Dr. 
Pi/)/ae amounted to an equitable mortgage, and 
should prevail, unless against a subsequent pur- 
chaser without notice. Rmsselr. RuMsel^ I Bro, 370. 
Ftaihersiome v. Femmiei^ 17S4. JBwrfard v. Carpew- 
ter^ 17S5. ibid. (».) A prior mor^agee without 
title*deeds^ is postponed to a subsequent purchaser 
who has them. So here^ the not inquiring for the 
title^eeds, is of itself a strong badge of fraud, and 
distinguishes the present from those cases where a 
purchaser has been imposed upon^ and his dili- 
gence defeated by misrepresentation. In some of 
those cases the non-production of the title-deeds 
has been held not conclusiTe evidence of notice^ 
because sufficients accounted for; here it stands 
unexplained. The defendant admits notice upon 
^mmiimg the mortgage, which might be imme- 
diately before as well as immediately afitf it. The 
notice was at the same meeting, and part of the 
same transaction. Notice of a deposit is suffici^it 
to put the defendant upon making further inquiries 
intotbenature of the transaction which occaaoned 
It. Thus, if A. mortgages two estates to JB. by 
sqnrate conveyances, and afterwards sells one of 
them to C. without informiQ^ him of the mortgage 
of the other esute, yet as ^. could not redeem the 
one estate without nedecmiGg the other, so neither 
shall C; for notice of the one mortage to 
B. is constructive notice of tiie whole equity, 
which by proper inquiries, he Ovight to liave 
made himself acquainted with. £rpmrt€ CmwUr^ 
Ambl. 753. 
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The information of the title-deeds being in Dr. 
Peploe'B hands, was given at the time of themort* 
gage, by liis agent, who must therefore have known 
it before. This amounts to ndtice to the prin* 
cipal. 

The circumstances of the mortgage to thedefend- 
ant being ante-dated, and purporting to be for va- 
lue then paid, whereas in fact, it appears to have 
been for securing an old debt, shew this trans- 
action to have been fraudulent both as against the 
plaintiff and the other creditors, in order to give 
the defendant an undue priority. 

Partridge and Pemberion, for the defendant JS/- 
lameM.-^The claim of the plaintiff is founded on a 
presumption that he has an equitable mortgage ; 
but a deposit has been held to amount to an equi- . 
table mortgage only where accompanied with an 
agreement to perfect the conveyance afterwards, 
and then it amounts to a part performance of 
the agreement; here no such agreement has been 
proved, and on the contrary it appears that the 
personal security of Towsey and his sureties in the 
bond was principally depended upon, and the 
deeds only left in Dr. Peploes hands as a colla- 
teral security. 

But supposing his equity established, still the 
legal right of the defendant EllameSj being ob- 
tained without fraud, must prevail. 

The cases where a second mortgagee, having the 
title-deeds, has been preferred to the prior mort- 
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gagee, who had not, went upon the ground of 
fraud, in giving the mortgagor an opportunity of 
imposing on such subsequent purchaser; that rea- 
son will not apply to this case, where the equitable 
claim was prior, in point of time, to the legal 
estate of the defendant; and it is now settled, that 
where no fraud is proved, the rule does not hold. 
Tourk V. Rand, 3 Bro. 650. It does not appear 
that Tushingham knew for what purpose the deeds 
were left with Dr. Peploe^ and therefore his know-> 
ing the fact of the deposit amounts to nothing; it 
is not notice to him^ nor to his principal, of the 
nature of the transaction between Towsey ^nd Dr», 
Peploe. 

The same sort, of constructive notice was at- 
tempted to be established in the case oi Plumb y. 
Fluittj in this Court 1791, but without success. 
That case cannot be distinguished from the present. 
The defendants in both have taken the best security 
, they could get from debtors whose circumstances 
they distrusted. This ought to be considered «s 
that was, a plank seized in a wreck ; and although 
no great diligence has been exerted in either case 
to sift the state of the security, yet that may well 
be omitted without any fraudulent intention by a 
man who knows he must take this or nothing, as 
was observed by the Court in that case. Here the 
laches of the plaintiff is much greater than in 
Plumb V. Fluitt; for Dr. Peploe not only omitted 
to get a mortgage. executed to him when he might 
have done it, if such was theagreement, but has lain 
by since the year 1776 without calling for a com- 
pletion of the contract. Equity always leans 
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agairist the stale demands. Earl of Deloraine V« 
JBrowne^ 3 Bro. 633. Smith v. Claif, ibid, (w) 

Macdonald, Chief Baron, thisday delivered the ut April. 
•pinion of the Court, and after stating the case, 
spoke as follows.— The deposit of title-deeds as se- 
curity for a debt, is now settled to be evidence of 
an agreement to make a mortgage, and that agree- 
ment is to be carried into execution by the Court, 
against the mortgagor, or any who claim under 
him with notice, either actual or constructive, of 
such deposit having been made. From all the 
circumstances, we are of opinion that tiie present 
IS a case of that description. 

It is evident that both Towsey and Ellames knew 
themselves to be engaged in a fraudulent trans* 
action, of which they dared not disclose the truth. 
In order to make the pretended ignorance of the 
plaintiff's equity appear more plausible, the mort- 
gage is recited to be for money, t^en advanced 
upon the security of the premises ; it turns out 
that no money was advanced. It is anto-dated a 
month, to prevent the appearance of having been 
done oti the eve of the bankruptcy. 

The defendant swears, that upmi executing the 
mortgage, he had notice of the title-deeds being in 
the plaintiff^s hands, and seems, under the ambi- 
guity of the expression, to shelter himself from 
being fixed with notice prior to his taking the 
security. Upon this information he cautiously 
avoids asking the reason of the deposit. Upon all 
the circumstances, we are clearly of opinion that he 
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avoided acting in the usual way on purpose to have 
a pretence of want of express notice. If this de- 
fence can be sustained^ no equitable title can ever 
be made good against a subsequent purchaser. 

We shall, for these reasons, decree the defend*' 
ant EUames to pay the demand of the plaintiff^ or 
stand foreclosed^ and convey, &c. 



The Reporter has been favoured with the follow 
ing Note of the Case of 



1h the Plumb v. Fluitt. 

Ezchequert 

S7th January, 

1791. 

Title deeds ^T was a bill brought for a sale, in order to obtain 

were deposited J|. ^ % t -n 

as asecarityfor ^ payment of two mortgages made by oneBoMett 
fcndantt a'crc!' of the lauds in question, and to restrain the defend- 
m^gfgir.fcar.an^ from proceeding at la^ to recover possession 



ing his immedi- Qf the prcmises. 

ate ijDsolrency, *^ 



took a conrey- 
acce of the same 

premises, with. It appeared that about the beginning of the year 
?o«umbrance:* 1779, Bosnett being indebted to Patiisan Ellames^ 
gwdT**^*" and then obtaining a further loan from him, amount- 
ing together to the sum of 316/. delivered to him 
the title-deeds of one of the premises in question, 
called Massey's Lodge^ as a security, and signed a 
memorandum stating himself to have done so, and 
binding himself to mortgage the same to Ellameij 
for his further security, when requested* Being 
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iJ>oiit the Sometime indebted to the plain t]£rP/ttm6 
in the sum of 19,000/. he deposited with him the 
title deeds of the other premises in question called 
Ma$sey*s Office, or The Warren^ as a security for 
that sum. The bill also chained an undertaking 
to complete this security by a mortgage, when re- 
quired: but no memorandum to that effect was' 
entered into, 

• About the month of Jten^ 177 9»^am^/^ appear- 
ing to be in declining circumstances, and then in- 
debted to the defendant Fluitt in 530/. was pressed 
by him for. payment or sec^irity of that sum; and 
accordingly, on the 8d of July in that year^ exe- 
cuted to him a mortgage to that amount of both 
the estates above«>mentioDed., 

The circumstances of this transaction were dis- 
puted. The plaintiff endeavoured to fix the de- 
fendant with actual notice of the deposits, and for 
that purpose read the testimony of Basnett^ who 
swore that he had informed the defendant of the 
deposits of the title*deeda before the execution of 
the mortgage. 

Partridge^ on behalf of the defendant, objected 
to this evidence, as tending to invalidate his own 
instrument, and relied on Walton v. Shelley^ 
1 Term Rep. 9^6. 

£yee. Chief Baron.— Here the witness is not, to 
invalidate or destroy the fnstrument he himself * 

made, as in the ^ase of Walton y. Shelley^ but* 
merely to explain a collateral circumstance which 

VOL. II. F r 
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eventually affects the operation of the instrument 
in arranging the rights of the other parties. 

The evidence was admitted. 

On the other hand it was swora in the answer, 
and confirmed by the 9on of the defendant in bis 
evidence, that on the mortgage being proposed, 
the defendant, on the 95th of June^ sent his son to 
Bametl to get the title-deeds ; Basnett said he could 
not give him them, but promised to bring them in 
a few days: on the Sd of Jufy, when the mortgage 
was to be executed, he again excused himself for 
not bringing the title-deeds with him, but pro- 
mised to send them next day. On the 4th of July, 
after the execution of the tnortgage to the defend- 
. ant, he first informed the defendant's son of the 
title-deeds beiilg deposited as a security for debts. 

About the beginning of the year 1780, the de- 
fendant went to Ellame$ to inspect the title-deeds, 
but it did not sufficiently appear, that Ellames and 
the plaintiff knew of the defendant's mortgage. 

Onlhe 3d and 12th oi February 1780, Eilames 
and the plaintiff got from BameU mortgages of the 
premises of which they had the title-deeds respec- 
tively. 

On the 93d of February^ the defendant gave 
notice to Ellames and Plumb not to advance money 
on the security of the premises. 

On the 8th of October 1780, the plaintiff P/ttiii6 
took an assignment of Ellames*s mortgage. 
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In June 1781, Bamett became a bankrupt. 

Lloi/d^nd Stanley, for the plaintiff.— Where title- 
deeds are deposited as security for a debt, it is 
evidence of an agreement to mortgage, and amounts 
to an equitable mortgage against the debtor, and 
alUubsequent purchasers from him with notice of 
tfae deposit Russell v. Russell^ 1 Bro. R. 969, and 
the cases ot Featherstone v. Fenwick^ and Hurford 
V. Carpenter^ Ibid* ( note). 

If the testimony of Basneti is credited, the de- 
fendant had actual notice of the deposit of the 
title-deeds of Masse^s lodge with Ellames. 

There is other evidence to shew a constructive 
notice of both the deposits. Mr. Fluiii^ an attor-* 
ney, must haye known that a mortgage without the 
title-deeds is nugatory, because liable to be post- 
poned to any subsequent mortgagee having them. 
Hobbs V. Norton J I Vern, 136. Peter v. Russell, 
I Eq. Ca. Abr. 391. Mocatla v. Murgatroyd, I P« 
Wms. Sys. Head v. Egertm, 3 P. Wms. 280. 
And this general doclrine is recognized in Ryalr. 
Bowles^ I Vez. 360, and in QoodHtle v. Morgan, 
1 Term Rep. 763* For if there is no sufficient ex* 
cuse for not requiring title-deeds, it is considered 
as fraudulent, in order to enable the mortgagor to 
get money on the credit of those title-deeds. 

Accordingly, the defendant inquired for the 
deeds on the S5th of June ; he could not get them ; 
Bamett promised to bring them to Chester^ where 
the mortgage w^s to be executed; he broke that 

FF 2 
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promise; the defendant does not seem to have re- 
quired, or Basneit to have given, any reason for not 
producing them. The fact seems to be, that the 
defendant having no other chance for getting pay- 
ment of his debt, took this security, either knoiir- 
ing of the prior incumbrance, or purposely avoid- 
ing to make any inquiry from which he might have 
been fixed with such knowledge. But it is im- 
possible this voluntary ignorance can screen him. 
Smithy. Low, 1 Atk. 490. Moore v. Bennet, 2€i). 
Ca. 246. Merlins v.Jolliff^, Ambl. 311. 

Partridge^ Plumer^ and Pemberion^ for the de- 
fendant. — Notwithstanding the decision of the 
Court, admitting the testimony of Basneit to be 
read, at least that testimony cannot have much 
weight when it tends to prejudice the defendant by 
proving a fraud committed by the witness himself. 
It has been held that a faat, positively denied in 
the answer, should be held not to be proved unless 
sworn to by more than one witness. 1 Vez. 66,97, 
123. Pember y. Mathers, I Bro. R. 58. Here the 
defendant's son contradicts the testimony of JSas- 
nett^ and is supported by' the evidence arising 
from the transaction itself. < It must therefore be 
taken that the defen dant had no actual notice of 
the deposits. 

As to constructive notice, the argument goes 
upon a presumption that it is absolutely necessary 
for a mortgagee to get the title-deeds; that is, not 
true. The old cases, where a prior mortgagee no^ 
having the title-deeds was postponed, all went upon 
actual fraud proved in him, or such gross and wil- 
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ful negligence as was considered to be evidence of 
a fraudulent intention. It has indeed been said, 
in a late case in the Courtof King's Bench, Good- 
title V. Mvrgarij 1 Term Rep. 7o5, that the not 
getting the title-deeds from the mortgagor, alone 
amounts to that case of negligence ; but that dictum 
was unnecessary to the decision of the case, and it 
proceeds on a supposition that the rule had been so 
established in the Courts^ of Equity: whereas Lord 
ThurloWj in the subsequent case of Tourle v. Randj 
2 Bro. R. 650, says, there is no such rule in equity, 
and accordingly decided that case in favour of the 
first mortgagee, who had not the title-deeds. Here 
the defendant was deceived by the mortgagor, who 
pretended to b6 able to produce the title-deeds; 
he was induced to trust to these representations, 
because he had already advanced the money on the 
personal credit of Basnett^ and was glad to get any 
additional security. This cannot be held a case of 
gross or fraudulent negligence, and therefore the 
legal title ought to prevail against either the prior 
deposit, or the subsequent mortgage. On the other 
hand, the plaintiff and Ellames are by no means 
clear of blame; they ought to havetaken a convey- 
ance originally, and not have trusted to their 
equitable title: it is calling upon the Court to do 
that for them, which a careful man would have 
done at first for hitnself. 

The deposit with the plaintiff, seems merely to 
have been intended as a pledge; for there is not 
any allegation of a promise to mortgage; and if 
there had, such a promise, not being in writing, 
would have been void by the statute of frauds. 
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Eyrb, Chief Baron. — The legal estate being in 
the defendant, the question is, whether the plain- 
tiff can raise a trust upon his estate, so as to gain 
priority for his own demand? 

It is now fully settled, that a deposit of title- 
deeds^ as a security for a debt, does amount to 
an equitable mortgage. If the plaintiff can prove 
actual or constructive notice of the deposit in the 
defendant^ it raises a trust in him to the amount 
of that equitable mortgage. As to the evidence of 
actual notice, the testimony otBasneit alone^ un- 
supported and opposed, is too weak to found a 
decree or even to direct an issue upon it. Swear- 
ing to the fraudulent intention of his own deed, be 
can expect little credit in a Court of Equity. 

A great deal has also been said about construc- 
tive notice. Constructive notice I take to be in its 
nature no more than evidence of notice, the pre- 
sumptions of which are so violent that the Court 
will not allow even of its being controverted. 
Thus, if a mortgagee has a deed put into his hands 
which recites another deed which shews a titl^ 
in some other person, the Court will presume him 
to have notice, and will not permit any evidence 
to disprove it. ^ 

The only reason that can raise in this case a no- 
tion of constructive notice is, that the deeds were 
not forthcoming* 

But is it possible that this circumstance can, of 
itself^ be notice of the hands into which they are 
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fallen, or the purpose to which they have been ap- 
plied ? at the utmost it can only be a circumstance 
of evidence^ to shew that there was reason for 
further inquiry; but being unsupported by any 
other circumstances, it proves nothing. 

It is said, no man will advance money upon an 
estate without seeing the title-deeds, unless with a 
fraudulent intention. 

I wish I saw, in a Court of Equity, some solid 
distinction established between a consideration 
which is an old debt, and a sum advanced d^not;^; 
there certainly is a great difference: in the one 
case the creditor jumps at any security he can get; 
he takes the deed of conveyance now^ and trusts to 
getting the title-deed afterwards: but till such a 
distiorction is established, it is difficult to apply 
the reasoning which would belong to it. 

The person who takes the legal estate ivithout 
the deeds^ in a case like this, appears to me, un- 
less there be frauds to be less biameable than he 
who takes the deeds without the estate. 

Upon all the circumstances, I can see nothing 
in the case that amounts to constructive notice. 

With respect to the general question, the effect 
of ImviBg the title? deeds in the hands of the oiort- 
gagor, the mosX lAtelligible rule, and in my opinion | 
the most agreeable to justice, would have been to 
say, that if a man takes, as his security for his ^ 
>teortgage, a single deed, and leaves the other deeds 
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in the hands of the mortgagor, so as to enable him 
to commit a fraud, that he shall, in all such cases, 
be postponed, without reference to the quantity of 
pains or diligence which he exercised to obtain the 
deeds; for whether the pains be more or less, the 
mischief is the same; and if I had found theruleso 
laid down, I should have been perfectly satisfied. 
But it has been decided otherwise in the late cases, 
Beckett V. Cord ley , Pennerv. Jemmat*^ ^nd TourU 
V. Rand, which establish therule that nothing but 
fraud, or gross and voluntary negligence in leaving 
the title-deeds, will oust the priority of the legal 
claimant. As for the case of Goodtitle v. il/or- 
gaUf the mortgagee must always risk there being 
an outstanding term, in which case the legal estate 
is out of him. The opinion of Justice Burnett in 
Byal V. Bowles, when taken altogether and ex* 
plained by the context, is not contrary to the rule 
that is now established. 

The case of Mocatta v. Murgatroyd is a strong 
case: but I find no one that goes the length of say- 
ing, that a failure of the utmost circumspection 
shall have thesame effect of postponing a mortgagee 
as if he were guilty of fraud or wilful neglect. 

In the present case, all the negligence, or all the 
activity in the world would have left the defendant 
in exactly the same situation in which he now is, 
He took this mortgage as the only security be 
could get ; if it wai^ already mortgaged, he was 
only where he was before : he seizes it as a plank to 

* 2 Bro. R. 652. (n.) 
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save something: for as a second mortgage it wa^ 
worth something. 

The plaintiff having therefore failed in making 
out his case of fraud, either by actual or con- 
structive notice, and the general proposition not . 
being supported, which, if established, must ap- 
ply to purchases as well as to mortgages, the bill 
must be dismissed with costs. 
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,^^"^y» Gilbert v. Golding. 

19Ul may. 



"Dill to redeem a mortgage. The usual decree 
referring it to the Deputy Remembrancer to 
take an account of principal, interest, and costs; 
he finds, by his report, thart the defendant had 
been over-paid out of the profits of the estate, al- 
though he had « insisted that a considerable sum 
was still due to him. Upon this report it was 
contended for the plaintifi^^ that instead of payings 
he should receive costs, as the bill had been ren- 
dered necessary by the unconscientious con- 
duct and fraudulent accounts of the defendant. 
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Per Curiam. — ^That objection comes too late 
now; you have suffered the decree to be taken 
in the usual manner, including costs : the report 
is in conformity to the decree, and must be con- 
firmed. 



Maggridge tf. Hodgson. MchJf«y. 

TiiLL for an account. — Richards moved- for leave ^^^^^^ 
■*^ to file a supplemental answer, on affidavit of«n»n*«^"*» 

. . ,. 1 . ' • 1. . theCourtwiU 

new matter being discovered since the replication, permit a sup- 
plemental an- 
swer after re- 

Abhott^ contra. — That has only been done where ^ *^ 
the defendant has applied before replication, unless 
upon a mistake in the engrossing. Pract. Reg. 11. 
Ambl. S9S. S Eq. Ca. Abr. 59. There is indeed 
zczAt oiPhiltpuy. Gwynne cited in Mitford, p. 
361. to the contrary; but he adds^ that it has been 
refused in later cases. 

Macdonald, Chief Baron. — It is a proper . 
general rule, but not applicable to a case like 
this, where there can be no danger of perjury; the 
different parts of the account being independent 
of one another. 

Pereyn, Baron. — ^^I have known many cases 
where this has been allowed, and if it were not, it 
wouldonly lead toa second bill for account ; if there 
were no precedent, the Court should make one. 
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*•"***• Hull v. Mathews. 



B 



ILL for account of tithes. Motion,^ before an- 
swer, that (defendant be at liberty to pay into 
Court ;j9/. as being the full value of the tithes, 
and the costs already incurred, and the plaintiff to 
proceed at the peril Qf costs. 



By the Court. — Till the answer^ and discovery 
obtained from it, theplaintiff cannot know whether 
this is the whol^ or not, nor whether lie ought to 
accept the money paid in. 

Hoodi for the motion; Bett^ against it. 



td June. Wilson v. Sutton. 



If one bushel of npH 1 8 was an actiou against the Searcher of the 
STimeto*l?^f Customs, for refusing to give the plaintiff a 

**?***?""^y» certificate to entitle him to the bounty on the ex- 
tosbipthtrett portatiou of com, under the 31 Geo. III. c. SO. At 
whole put oo the trial of the cause it appeared, that the plaintiff 
totbebouD\*y^^^^ notice to the defendant, on Saturday 6th Oc- 

, tobevy that he was going to ship a quantity, (1 100 
quarters,)of British wheat ; on that day the new 
average price was to be hung up at the Custom- 
house from the returns of the week, and a consider- 
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able rise in the price was expected to appear. A 
few hours after this notice/ the new average price 
was fixt, which was such, that the exportation of 
corn was merely permitted, but no bounty de- 
mandable upon it. Before the new price was fixed^ 
the plaintiff had only put on board one busheL . 
He had only .989 quarters, which was the whole 
quantity, oin which he claimed the bounty. He had 
freighted a vessel only half an ho,ur before giving 
notice of the intention to export ; and the freightiing 
viras conditional, if the corn could be exported with 
the bounty. The ship was not then in a situation 
to receive the whole quantity, being under repair. 
The rest of the corn was not put on board till Xea 
days afterwards. On this evidence, the Lord Chief 
Baron, before whom the cause was tried, left it to 
the jury to determine, whether this was ^ibonajide 
beginning to ship the corn with intent to ship the 
rest at a subsequent time. The jury found a ver- 
dict for the plaintiff, to set aside which, a rule 
nm was obtained, and was supported by 

The Attorney GeneralyNewnhani^ Burton^ and Lei^ 
tester; who argued, that this was not a commence- 
ment of the shipping of the corn. The meaning of 
the act, in permitting the merchant to have the 
bounty although the prices rise before the whole 
corn is actually put on board, is because of theex^ 
pence he has been put to in freighting and lading, 
and which it woul^ be hard he should lose: these 
expences incurred are a security to the revenue, 
that the corn is really to be exported ; for otherwise 
they are entirely thrown away. Here the plaintiff 
)iad incurred noexpence, the corn was not put on 
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board, and the ship was iVeighted only condi- 
tionally. 

The quantity entered was 1 100 quar^ters. In 
fact, the plaintiff then had only 989. It was evi- 
dently a random entry, meant to cover any quan* 
tity which might be shipped ; but the shipping one 
bushel out of a quantity of 1 100 quarters, is not 
a shTf>ping of any part of a different quantity, of 
969 quarters* 

The Searcher is to certify that there was a begin^^ 
ning to ship the article entered. If the whole is 
not in the vessel, at least, he must see that they are 
proceeding to put the whole on board, and that 
the quantity shipped is in the course of so doing. 
But from seeing one bushel put on board, and no 
further steps taken to ship the rest for ten days,'and 
when the vessel was not in a situation to receive a 
lading, it was impossible to certify that this was 
done in the course of shipping any larger quantity. 
Andifthere werenotatthattimesufficient evidence 
of this being a beginning to ship the whole quan- 
tity, the subsequent conduct of the plaintiff cannot 
explain it ; for that may have depended upon the 
subsequent variations in the price; and it clearly 
was open to him to proceed in the exportation or 
not. The jury ought then to have been informed, 
that there was no evidence atthe time of shipping 
' the one bushel of any intention to ship the rest. 

Piumer2Lnd Dauncey, for the plaintiff. — The sta- 
tute has provided for the circumstance which has 
happened. It says, that where there is a beginning 
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to ship, the bounty may be claimed ; but to pre- 
vent frauds, they have fixed on a criterion to de- 
termine whether the beginning to ship is honAfide 
or not, viz. the shipping being completed within 
twenty days. Here it appears that the plaintiff 
had purchased the wheat long before, and had 
been delayed for want of a vessel. It also appears, 
that it is custorbary, on freighting a vessel, to put 
a part, however small, on board,' to bind the bar- ^ 

gain. This takes away all suspicion of fraud in 
the transaction. 

Maci^onald, Chief Batoi^ this day delivered 
the opinion of the Court. This cause appeared to 
me at the trial, to be a mere race of this trader to 
entitle himself to the bounties, and the only ques- 
tion IS, whether he has been able so to do? The 
bounty is meant to encourage exportation when 
corn is under a certain price, and when, but for 
the bounty, exportation would not take place to , 
the same extent. The getting the bounty, is con- 
sidered by the act, as a fair object to the trader in 
determining whether he will export or not, and it 
is not necessary that he should appear to have had 
an intention of exporting independent of it. Here 
the trader has made that a condition in freighting 
the vessel ; he exports if he can get the bounty, 
not otherwise. This seems perfectly fair, and the 
very intention of the act of parliament. Then 
the question is, whether he has been in time to 
do so. It is admitted, that the shipping one bu- 
shel, if done in the course of shipping the whole, 
would bea good commencement within the meaning 
of the act. But the having the rest ready to follow 
immediately, is only a circumstance of evidence 
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to shew the intention with which the first bushel 
is put on board* The intent to ship the whole 
quantity at a subsequent penod, may equally 
well appear from other circumstances ; and if it 
does, a shipping at any subsequent time, or at 
detached times, within twenty days, is good. I 
left it to the jury to decide whether the first bushel 
was put on board with an intention of shipping 
the rest of the corn at a subsequent time, and as 
a commencement of that shipping. The Court 
concurs with me that that decision was right. The 
jury have found that it was so shipped^ and we are 
all of opinion that the evidence warranted the 
conclusion drawn by the jury. ^ 

The rule was discharged. 



Same day. The KiNG V. YoUNG aild (JlENNIE. 



sci./a. againgt riiHE defendants wcrcjoint sureties with A. Cuthr 

two defendaDt* ■ - t i ■■ i i /• -■ • 

oo a joint and bcrty who had bceu before sued on the same 

^tnce'^^'Sjur rccognizauce. [Vide anie^ p. 193.) The declaration 
ourawri^g**' ^^ Sci.fa. and plea thereto were the same as in that 
thcothcrtwoto case: but the crown did not demur in this suit, 

be dead. This ' ^ 

is bad, and may but replied. To'thc replication a demurrer was 

be taken ad- . i« . t • j i^ 

vantage of put lu, and the replication was admitted to be 
i^'Slument^ bad. The question arose on the validity of the 
eulLTby'tiead- PJea» ^ud of the declaration. 

fbfOTer. 
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Marrt^li, for the defendant, admitted that after 
the decision in the King v. Marshy the plea njust 
have been held bad if demurred to specially; but 
fergued that the defect was matter of form only, and 
cured by pleading over, by the 4- An. c. 16. the 
24th section of which extends the relief to suits of 
jthe crown concerning its revenue. It has been said 
indeed, in the case of the Attorney General v . Laun- 
celot^ Parker 1. that that clause was meant to ex- 
,tend only in behalf of the crown, but not against 
its interests: but that is only as to pleading dou* 
ble; whereas the present question is exactly 
within the scope of that clause, in which the act 
js classed amonjr the statutes of Jeofails. But 
without the aid of that statute it would be cured 
by pleading over, or on general demurrer, Lutvv. 
1S5.5. Salk. 497. Hob. 233, 

But the declaration is bad; it states that four 
persons became jointly bound by recognizance to 
the king, and without averring the others to be 
dead or outlawed, two only of the four are joined 
in this Sci.fa, As it was a joint and several.re- 
cognizance, the crown might proceed against all 
jointiy, or against each separately; but not against 
two out of four. This, where it does not appear 
on the declaration, must be pleaded. Saund. 991. 
and the cases cited in 3 Bac. Abr. 69S. But in the 
case o( BlackfeellVnAs/uon^AWen ai.where thede^ 
claration was, as here, upon a recognizance to the 
/crown, entered into by four persons, and only three 
of them were sued, without shewing the fourth to 
be dead, the Court held the declaration bad. 

VOL. 11. G G 



4S0 CASES IN THE EXCHEQUER, 

♦ 

A bond may purport to have been made by four 
persons, though executed only by thr^e of them ; 
and therefore a plea in abatement is necessary, in 
order to put upon the record the fact of its having 
been executed by all the four: but a recognizance is 
itself conclusive evidence of having been acknow- 
ledged by all those whom it mentions as parties 
thereto, and being introduced in the declaration, 
without accounting for the other cognizors not be- 
ing jointly sued, a plea averring that fact, which ia 
ahready on the record, would be superfluous or bad, 

In the case where Allan and others, assignees of 
Marlor^ with Down were plaintiffs, and Hartley 
was defendant, it was ruled that where there were 
three partners and a joint commission was taken 
out against two of them, (the other being abroad,) 
it was bad ; for though the commission might be 
several against each, or joint against all, yet it 
could not be against two upon a debt of t)iree« 
Cooke's Bankrupt La\ys, 6. (9d Edit.) 

XoK^ncfe^, for the crown, insisted that the plea 
was bad in substance, and therefore the defect 
might be taken advantage of on general demurrer, 
or after pleading over. Ellis v. Buchy All. 7^^ 
As to the declaration being bad — It is true, that 
if a (]eed is executed by four, and only three are 
sued, it is bad ; but that can be taken advantage 
of only in one way, by plea in abatement. Abbott 
V. Smith, 2 Blackst, Jl, 950, Rice v. Shute^ 
6 Burr. 26l4> 



^ But 9ee the cas^ of Horner v. Moor, th^re cit^« 
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Id a plea in abatement, it id necessary to allege 
not only that it was executed by another person 
jointly with the defendant, but that that other is 
alive. Sayer v. Chaytovy Lutw. 696. Osborne v. 
Crosbeme^ 1 Sid. 238* Cabell v. Vaugluin, 1 Saund. 
291 • Then the fact of the other cognizor being 
still alive, must appear upon the record, in order 
to repel. the claim of the plaintiff; and as it 
does not appear in the declaration in this case, a 
plea'in abatement was necessary, to introduce it 
on the record. 

Lowndes also stated the uniform practice of the 
officers of the Court to be, that where there is a 
joint recognizance of several to the crown, one 
joint Scire facias issues against all those of the cog- 
nizors who live in the same county^ in order to 
save expence, and argued that this was a beneficial 
pjcactice for the cognizors; as, if they are severally 
sued, each is liable to the amount of the whole pe- 
nalty; but where two are jointly sued, only one 
penalty can be recovered. 

The case in Allen, SI. seems to have been upon 
some other record produced to the Court, from 
vi^hich the writ varied, and on that variance it was 
determined. 

Macdonald, Chief Baron.— The ground of the 
demurrer in this case is a very clear and material 
variance in the replication, from the dates men- 
tioned in the declaration, and would certainly en* 
title the defendant to judgment. But it appear* 

G G 3 
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that the plea itself is also bad, on grounds similar 
to those ill the case of the King v. Marsh. 

. The defendant, however, rests on an objection to 
tbe declaration, that two of those jointly bound in 
the recognizance, are sued without the rest, and 
lyithout averring that the others are dead; and it 
is clear that this is a valid objection to it; but it 
has been contended that the objection should 
have been taken by a plea in abatement. 

That rule holds where the fact does not appear 
upon the declaration; but where it already ap- 
pears- on the declaration that others ought to bave^ 
, been joined and are not, no plea is necessaryr 
This is clear from the cases cited in 5 Burr, and 
that in Alleyn, which corresponds very accurately 
with the present. 

A distinction has been littempted to be taken 
bfitween the case of the king and that of a sub- 
ject in their pleiading, and the practice of the offi- 
cers here has been relied on. If such a practice 
bas obtained, it seems to be unfounded in prin- 
• ciple; for no solid distinction can be shewn be- 
tween the crowq and a subject in a case like tbe 
present. The writ must be quashed. 
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Anonymous. Same day. 

nr^EViSE of land to A. in tail, and of money to> 
"^ trustees, to be laid out in land in the same 
manner. A. suffered a recovery of the land, and 
now prayed that the money might be paid ov^r to 
him. 

The Court refused to make this order; rt must 
he laid out, and then y^DU may suffer a recovery of 
the land ; till then, those in remainder are entitled 
to the chance of your r^oglecting to do so. 



Oliver v. Hamiltok. 

It/TorioN to appoint a receiver of partnership 
stock and debts, in a suit by one against 
the other partners for embezzling. ^ ^ 

The Court thought that a receiver of the stock of 
a subsisting pjartnersbip, while the trade is going 
on, could not be appointed; unless upon the very 
grossest abuse; for it must destroy the trade. 

Piumer and Cooke for the plain tiff*; Anstruih^r 
and Alexander for the defendant. 
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SeQMntttDD Frskcu and Others v. Connblly and Anotlrer. 

5ih June. 
17M. 

Bill for disco- rpHis was a bill brought by the underwriters of 
• poilc/'onn.'" ^ policy of insurance, on which the defendants 
•urance. tode- had commeuced actious at lawafi:ainst them as for 

mnd ao action ^ 

•t law, and a total loss, charging fraud in the policy as to the 
might be^^^ value, and a fraudulent loss. The biU therefore 
be*d^iiTtrld*u°p prayed a discovery, and that the policy might be 
2i,nu^J*"*^- declared fraudulent and void, and that the same 
^2***<>w. might be cancelled, or the names of the plaintiffs 
struck out. It also prayed a commission to exa- 
mine witnesses in Ireland^ and that the plaintiffs 
might have the benefit of t1ie same testimony on 
= the trial of the action, in case the defendants should 
be permitted to proceed therein; and also on the 
hearing of the present suit, if necessary; and 
prayed an injunction in the meaa time. 

The defendants desMirred generally, both as to^ 
Che discovery and relief* 

Plumer and Pemherton^ in support of the de- 
murrer, insisted that relief being sought upon a 
Blatter only proper to be tried at law, and the dis- 
covery as incidental to that relief, the whole bill 
was bad, although the plaintiff might have beei> 
etititled to the discovery. Price v. James, 9 Bro. 
R. 319. 

Abbott^ contra, contended that on the subject ot 
pc^cies of insuiance^ Courts of Equity have con«^ 
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current jurisdiction with Courts of Law; andfor^ 
merly had the principal cognizance of such matters. 
In the case of Goddatd v. Oarrett^ 1 Eq, Ca. Abr. 
371. the Court decreed the policy to be. delivered 
up, although, on the case appearing by the disco* 
irery, the plaintiff at law could not have recovered* 
So Whiiiingham v. Thornboroughy Free, in Ch, S0« 
J)a Costa V, Scandret, 9 P. Wms. 170. On these 
authorities it is impossible to say that the Court 
-will now deny relief, and even discovery where re- 
lief is prayed, on a subject where they have before ' 
granted both. The remedy being now more effica* 
cious at Jaw than heretofore, does not oust the 
jurisdiction pf the Courts of Equity ; and it is 
every dfty^s practice to order instrum/ents to be de* 
Jivered up, of which a bad use might ]be attempted 
to be made at law^ although they could not evei^ 
there entitle the holders to recover. 

But at all events, we are entitled to the disco* 
very, for it is put in the disjuncture, either to 
asi^ist \i3 in this suit, or at law, if not entitled to 
the relief, and for discovery. The cases where it 
has been ruled otherwise, are, where tl;ie discovery 
has been merely incidental to the relief. Then 
t^e demurrer .coverp top much. 

P^fyt^ffj m reply.— Jf tb^ plaintiffs are not en- 
t|i;tl€;/cl to relief here, the wjiole bill is bad. There 
is a marked distinction bet\yeen bills for relief, and 
for discovery; in the latter, the plaintiff is entitled^ 
tp t^ dis^cpviejry ?i? of CQu;-sse, pn ^hew^gan in- 
tj8re$t^ f Rfi Wtf 9t ^Iw^yis pi^y .posts ; wti^re he ^e^ 
relief, and discovery as incidentfd toit» Ixe obtp^ifts 
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his discovery without paying costs, and may after- 
wards use it as he pleases. If this were allowed, 
no bill <rould be dismissed ; for by praying the dis- 
covery with a double aspect, as applicable to other 
matters, as well as to the relief sought by the bill, 
he would of course be entitled to it; and the dis- 
tinction established between a bill of discovery, 
and discovery incidental to relief, would be ren* 
dered nugatory. 

The relief here cannot be granted; for sup- 
posing the jurisdiction of the two Courts concur- 
rent, the Court of Law has priority of suit, and 
is therefore entitled to retain it. This does not 
; appear 'to have been the case in the authorities 
cited, and establishes a clear distinction from 
them. 

Hollislj amicus CuruBj mentioned the case of 
Sowerhy v. Warder ^ in this Court 26th of January 
1791* where, on a bill similar to the present^ 
aifter action brought on the policy, the Court 
over-ruled the demurrer, and afterwards decreed 
the policy to be delivered up. 

Plumer observed, that in that case thesoleground 
of argument of the counsel for the defendant was, 
the want of equity ; and that the priority of the 
suit at law was not at all taken notice of as a cir- 
cumstance in the case. 

Mr. Plumer this day mentioned this case to the 
Court, and the earnest wish of his client for a de- 
cision upon the plea. 
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The Lord Chief Baron said, that the case of 
Sowerby v* Warder appeared to him to be decisive, 
and he believed the other judges inclined to the 
same opinion ; but in their absence he could not 
positively deliver any judgment. 

The defendant withdrew his demurrer. 
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Mtb*^.' RUTHEEFOBD V. MlLLBB. 

If • defeodaiit jnARTRIDGE moved, that the plaintiff might 
!^mef blnk!' be at liberty to dismiss bis own bill without 

Sffctnnot'"**" costs, the defendant having become bankrupt, 
mri^wToiir ^^^ ^^^ hopes of obtaining the end of the bill being 
bill without thereby defeated; and argued, that the bill 
^snutuie^ abated by the bankruptcy, Sellas r. Dawsouj in 
Chancery, 8th December 1790** 

* Sella* V. Dauficn, tn CSiancery, 8th December 1700. Tie 
bill was filed in 1788, the answer in February 1780. The plain*- 
tiff became abankrupt in March 1780, and in December following 
the defendant obtained an order, as of course, to dismiss the bill 
with costs, for want of prosecution. The plaintiff now moved 
to discharge that order for irregularity, considerii% it to be suck 
a bar at present as prevented the assignees from filing a 8apple« 



»«Dt. 



CASES HT THE EXCI9EQUEK. 4»f 

CooAre^ contra, cited the cM^otBramhallv. Cr^sg^ 
1789) and Damdson \. Butler^ 98th April 1793, in 



mental bill* Lord Thurlow doubted whether he should discharge 
an order which seemed to be originally a mere Dullity, because 
the plaiotiffy being a bankrupt, could not continue the suit, and 
therefore eould not be made to pay c6sts for not doing it. 

At the third seal tUs waa mentioned again, and the case of 
MramkM v. Cro9§ waa cited» and Wangh ▼• Auiten, 8 Term Repw 
4d7. in which it was held, that a suit does not abate by tht 
liankruptcy of the plaintiff, and he was suffered to proceed tai^ 
take oat .execntiMi* 

Lord T%uriow was of opinion that it would abate in any stage 
^prior to the judgment, and that the bankruptcy of a sola plain** 
, !tiffflo far put an «ndto the Bait, that the assignees could pot add 
to the sunt by amere-flupplemental bill, fant must file another 
cnriginal bill, in the nature of a supplemental bilL Harris^* r« 
Ridley, €om« R. 589. Mitf. 62. His Lordship admitted,how4 
•€ver» that in the case of an ii^unction, the defendant may nove ' 
that the assignees of a bankrupt^plaintiff may file their biU 
within a limited time, or els^ the injunction to be dissolved* 

14th Jqn/umtry 1701, Ahhot renewed his application to have 
the order of dismissal discharged,^ 

Lord ThuYloa» «aid, he could not make an order to discharge 
the former order, because that would acknowledge that theije 
could be any order made after a bankruptcy, and when the suit^ 
as he concaved, was abated. He thought it was abated by 
^uaalogy to abatement at law, which always takes place on jx 
.bankruptcy before j udgment either final or interlocutory ; Monke 

. ¥• Morris, 1 Mod. 93. He added* that notwithstanding the 
Exchequer precedents, this was an improper order to have been 
made originally, and improper to be noticed now, and that it 
wnaa mere nullity. His Lordship stated it as a general rule, that 
bankruptcy before judgment or decree, was equally an abate-* 
mentin equi^ and at law ; and observed that the case in 1 Atk. 

. 2S3« where Lord HordwicAf^ i^made to say, that it was no abate^ 
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which this Court decided, that proceedings did 
not abate by bankruptcy of the piaiutiff, and the 
i>ills were dismissed with costs for. want of prose- 
cution.* 



menty is ill reported , and that theorder^ which had been exa* 
mined, did not warrant the report. He added , that the a8« 
aignees ahoald now file their supplemental bill, which would 
take up ihe proceedings from the very date of the bankruptcy* 
'and so totally oust this intermediate order* 

The motion, to discharge the order fur dismissing the original 
bill for want of prosecution, was accordingly refused. 

Bsnkrvptey of * This case of Davidson v. Butler was by someaccidcint lOmitted 

the plaintiff ^q \f^ proper place, it was a bill for an injunction against 

• loit in equity, proceeding at law, on a promissory note ; and to have it deli- 

«dthebillin.y.vercdup. 

therefore be * . 

ditmissed with ' 

coiu for want Abhot moved to dismiss the bill with costs, for want of prose^ 
«i prosecution. , . - '^ 

CUtlOD. 

Cook€ shewed for cause, against this motion, that the plain- 
tiff was become bankrupt since the filing of the bill, and relied 
on the case of Sellas t. Dawion. 

Abbot cited the case of BramKail v. Cross, and another late 
casis in the Exchequer, where similar orders were made. 

Macdonald, Chief Baron. — I should have no doubt upon 
the subject, but for the opinion of Lord Thurlow in Sellas v. 
Dawson ; that case is founded on an idea that bankruptcy of the 
plaintiff abates a suit ; but in this Court the rule is clearly esta- 
blished the ether way ; and that accounts for the difference of 
practice here in dismissing bills in this situation. It is clear that 
at law there is no abatement ; and the same rule ought to be fol- 
lowed in Courts of Equity ; for the right to have a bill dismissed 
with costs, for want of prosecution, is the only protection to-a 
defendant from being harrassed by suits that areafterwan&aban-* 
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; Macdonald^ Chief Baron. — Iremember those 
cases very well. It was formerly held otherwise; 
but the point has been fully gone into. Indeed^ 
it seems to me impossible, that where a plaintijET 
files a groundless bill, he should be at liberty to 
escape without paying costs* 



Barlow v. Hall. 



JTOHNSON mowed to discharge the defendant if a defendant 
out of custody, on affidavit that be was taken ^![y%DdserT- 
and confined without any writ; and that the writ^^iiiwE" 
of quo minus was sued out and served upon hini^n'i**hrr"6 
while so detained. himuncoudi- 

tionalljr* 

doned; and the practice of this Court hus always been accord- 
ingly. 

Thomson 9 Baron. — I take the constant practice to be, that 
the assignees of a bankrupt, in order to take advantage of a suit 
commeuced by him, file a supplemental l)jll, and not a bill of 
revivor; but if the suit was abated, it would be necessary to 
revive. If the assignees think the suit beneficial, they may take 
' it out of his hands; if they decline doing so, there is no reason 
irby the defend^^ should not have his costs. In this case the 
assignees have nothing to do with the suit* It will be time 
enoaghfor them to litigate the claini of the defeodant when he 
offers to. prove it under the commission. 

Cooke then offered to undertake to speed the cause, to. pre- 
irEntit^ being dismissed. This the Court refused; and the bill 
^1^ dismifi^ed^ with costs* 



i 
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Bailey shewed for cause that the action was for a 
transaction approaching to swindling. It is in the 
discretion of the Court to grant this motion uncon- 
ditionally, or to impose terms on the parties. If 
the defendant gets rid of the arrest under the writ 
of quo mintu^ on account of the tortious confine- 
ment, he ought not to have a recompence in 
damages also for that injury* He therefore desiN 
ed the Court to put the defendant on terms of not 
bringing an action. 

Per Cuu — All that we have to look to is, to 
prevent our process being abused. The defendant 
has been seized illegally; that illegal confinement 
is continued under the sanction of our process; 
he must be discharged. This is not like the case 
of a mistake; there we might impose such terms 
as should appear equitable. 



Paubigny and Others v. Davallon and 

Others, 

Flea of alien HpHis was a bill for discovcry of goods received 
?oa wM.- by t*i« defendants as agents for the plaintiffs, 
^^ '^' stating such discovery to be necessary for support* 

soohapiea ing actious at law intended by the plaintiffs to be 
tiontobeat orought for recovcnug the value of the goods. 
JoverameDur ^^^ defendants severally pleaded^ ^* that at and 
i^T^wS'*'"' ^^^^^^ *^^ '^"^® ^^ exhibiting the said bill of 
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•^ cofnpkint, there was and still is an ctpiit wa* ^^^lll^^^ 

•* between our lord the now kfng, as king of thH "?"«'f ^ 

** realm, and<be persons now exercising the! powers < ' 

•* of government in France; and that the p^IafT^tiff^ 

^^ are Frenchmen^ alien enemies of our lord the king 

^* and his crown of Oreat Britain^ and now afe, 

^* or lately were^ resident at Lyom^ 6t some otbet 

** part of the dominions of France, uttder the obe* 

** dience of the persons so exercising the powers of 

^ government there; and that those persons, as well 

/^ as the plaintiffs, are alien enemies of our lord the 

>* king, and his crown of Great Britain/' 

Plutner, Johnaon,' and Pemberion^ for the different 
defendants, argued in support of these pleas. 

By the original common«*law of this country, no 
alien had a right to sue in the King's Courts. This 
disability is now confined to alien enemies, 2 Stn 
1082.; but as to them, holds as strongly as ever. 
Wells V. Williams^ 1 Ld. Raym. 983. Anthon v, 
Fisher^ Doug. 650. (n.) He cannot even sue fot 
a discovery; for discovery is only granted where the 
plaintiff*shew8 an interest; but here, notwithstand# 
ing the discovery, he cannot recover; and the dis-» 
(Covery would thereifore be useless. By the Matute 
94 Geo. III. e. t): s. 7. it is even penal to pay btm 
uny dentand, as residing in France. 

Pigott and Steele^ for the plaintiffs, — The case jit 
Douglas, determined by the Judges in the Court 
of Exchequer Chamber, relates merely to suits fotf 
^relief, and is confined to the case of a right claimed 
ta be acquire4 b^ m 9lieo w^my io 4Ctqa) vr^h M 



4M CASES IN THE EXCHEQUER^ 

a ransom-bond ; and does not apply to the case of 
discovery, or of rights acquired in commercial 
transactions before the war. The right of alien 
enemies to -sue can, at most^ only be suspended 
during the war: when the war ends, they will be 
entitled to relief; and, with licence from the king, 
they may sue now; the discovery sought is not 
therefore immaterial. In 3 Burr. 1741, Mr. Dun^ 
ning cited a case where Lord Hardwicke over- ruled 
a plea of alien enemy to a bill for an account. 

In point of form the plea is defective. Pleas in 
equity are to be taken as strictly as at law ; espe- 
cially in this case ; for here the plea can only be 
valid as shewing matter that would be a bar to the 
relief at law, and if it would not be a bar at law, 
it is bad. The forms of pleas in bar, of ,this kind, 
universally contain an averment that the plaintiff 
was born at some place in the territories of another 
. state, and out of the allegiance of the king. CoA 
vifis case^ 7 Co. Str. 1082. The term alien is an in«- 
ference of law from certain facts^ and it is necessary 
to plead the facts and not the inference. The birth, 
as being the most material fact to prove alienage, 
is averred in all the precedents. The plaintiffs 
may be Frenchmen^ as stated in the plea, and yet 
not aliens; as, if born in France of English parents^ 
The fact of being an alien enemy is an inference of 
law of many facts which are not here stated. 

It is not averred that they owe allegiance to any 
prince or state at war with this country, nor that 
they adhere to the king's enemies: it is only saidj 
that they now door lately did reside at someplace 
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in France under the obedience ef the French go* 
vernment. Perhaps they are there by force, or 
in pridon'; it is no avernient of adhering to that 
power ; then the whole rests upon the general aver- 
ment of their being alien enemies, on which, as 
jbeing an inference of law, no issue can be taken. 

On the act of this session nothing can turn ; . 
that act points out a particular mode of stopping . 
suits of men residing in France^ namely, by appli- 
cation tor a Judge, who is enabled to stop the pro- 
ceedings on such terms as be shall thinly fit; sec. 7. 
That was attempted here, and refused ; if granted, 
it probably would be on the terms of giving a full 
discovery and security. 

Macdonald, Chief Baron.-^l refused to stop 
the proceedings in this suit, because I wasnot sa-» 
tisfied of the question, whether a bill of discovery 
is within the meaning of the provisions of the le.* 
gislaturct or of the general disability of alien ene-f 
mies. There appeared to me to be a great differ^ 
ence between suits for relief, and those which only 
aiw At obtaining evidence, and are preparatpry to 
t]pbere;^ suit. 

Phtmer and John9im^ in reply. — The disability 
to Rue is generaU^^that no ^lien enemy shall have 
the benefit of the King's Courts ; and the diatinc^ 
tion was never taken between these suits for obtain* 
ing evidence and any other. If a discovery might 
be obtained, the rule would be nugatory ; for the 
9)tewies might obtain a discovery here, and after* 
w«irds» by n^aes of that discovery, aiie for relief in 

TOL. II. H H / « 
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foreign courts where the king's subject has pro- 
perty, and so make this Court subservient to their 
remedy. It is admitted, that the right to sue is 
suspended during war; but a bill of discovery is 
the commencement of a suit, and therefore will not 
lie. The case cited by Dunning is certainly wrong: 
if a suit for an account lies, the general order for 
payment of the balance must be made upon it, and 
the distinction of an alien enemy is at an end. 

As to the point of form, it is not true that a plea 
in equity must observe the same strictness as at law. 
At law, many of the facts, as the place of birth, 
may be under ^ videlicet, and therefore need not be 
proved. In equity, the plea is sworn' to be true, 
and is therefore only to contain the essential parts 
which are to be proved. 

The word Frenchman implies that the plaintiff 
is by birth one of that nation, and the additional 
averment of alienage negatives the possibility of 
his being born of English parents. It. is not 
averred that the plaintiff' adheres to the king's 
enemies; but it is said that he lives under this 
obedience of the king's enemies, and is himself an 
enemy of our lord the king, which is tantamount 
to such an averment. The substance therefore is 
the same as in the precedents at law, and the same 
technical expressions have never been expected in 
equity. 

Tuesday, Macdonald, Chief Barou, this day delivered 

''^' the opinion of the Court. — Objections have been 

taken to this ptea in point of substance^ as well as 
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to the form in which it is pleaded. It has been 
insisted that the plea of alien enen>y applies only 
to those suits in which relief is sought, and not to 
mere bills for discovery, 

However the law naay originally have stood^ it 
is now settled that alien friends have a right to in-* 
8titute«uitsin the King's Courtsforrecovery of their 
rights; they come into this country either, as was 
formerly the case, with a letter of safe-conduct, or 
under a tacit permission which presumes that au- 
thority. So, if they continue to reside here after a 
war breaks outbetween the two countries, they re- 
main under the benefit of that protection, atid.are 
impliedly temporary subjtects of thiskipgdom. But 
if the right of suing for redress of the injuries they 
receive were not allowed them, the protection af- 
forded would be incomplete, and merely nominal. 

This claim to the protection of our Courts does 
not apply to those aliens who adhere to the king's 
enemies. They seem upon every principle to be in- 
capacitated from suing. either at law or inequity. 

A doubt had at first arisen^ whether suits for dis^ 
covery were not in their nature an exception to this 
rule; but we are. now satisfied that, no real dis- 
tinction exists. The disability to^ue is personal: 
it takes away from the king's enemies the benefit 
of his Courts, whether for the purpose of imrrfe* 
diate relief, or to ^ive assistance in obtaining that 
relief elsewhere. Perhaps the discovery obtained 
here may be made available by a suit abrpad; the 

HH g 
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same reason therefore applies against the auxiliary 
as agaioat the principal suit. 

In Stamford Prerog. 39. Dyer 2. b, the rule is 
laid down in general terms as to all suits. The 
case cited by Mr. Dunning, as decided by Lord 
Hojirdwickt^ is too loose a iiote to deserre much 
attention ; itmight be decided upon other grounds, 
or upon restrictions which do not appear. We 
do not ^oow enough of that case to rest any thing 
upon it. 

The objection in form is, that the plea does not 
state the plaintiff to ha^re been bom out of the 
liegeanee of tlie king, and within the Itegeance of 
a state at war with us. The precedents cer- 
tainly aiie in that form ; Rast. 405. a. 959. 1 Show. 
949. and it seems of the essence of the plea, that 
these facts should appear. But the question is, 
wbether these fects are not an substance auflci- 
ently averned in this plea. They are stated to 
be FrenduniBn^ aliens, and enemies to ike king; now 
the word alien is a legal term, and amounts to 
as much as many words ; an alien must be alien nL 
Litt. 8. 198* It implies being born out of ^e liege- 
anee of the king, and within the liegeanee of some 
otheristaAe. The word Freit^Aiit^iishews that they are 
the subjects of a nation stated to be at war with our 
king; and the averment, that they are enemies of 
our lord the king^ is the same thing as if the plea 
had said that they adhere to his enemies. These 
three words, therefore, jPr^cAm^n^ aUen^ enemies^ 
seem to contain every material alteration necessary 
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in such plea, although perhaps it would have 
beep better not td depart from the precedents in 
the books. The Court being of opinion that the 
plesi is sufficient upon this ground^ it becomes 
immaterial to consider the effect of the late statute 
upon the present case. 



Ward and Another v. The Duke of Nd&TH- 9thJ«/y. 
UMBERLAND and the Earl of BevkrleV^ 

rilHE bill stated, that the late Duke of Nor ikum* rbepUintiff 

berland, being seized in fee of a colliery called J^farheV^of the 
Flatworth in the county of Northumberland, en- ^^^^^''^^^^^^^ 
tered into an agreement with the plaintiffs, that"'^"^*"**""^ 

° *^ sequent arree- 

they should work the' colliery for 21 years, and menu, ootbe 
should sell the coals worked from it^ for the use he continued to 
of the Duke, and that the Doike should allow defendant! the* 
the plaintiffs the sum of 6/. 158. per too for every J^^j;;;^^"^^^^^^ 
ton of coals which they should get from the col- Hefiied this 

•^ ^ ^ bill aiiramst the 

liery and vend at the colliery; and the Duke ac- two defendants 
cordingly demised to the plaintiffs the use of theen- their father, 
gines, &c. for working the coals, and the liberty "easTeIr! for 
of getting coals for 21 years, at the yearly rent ofj^^^^^;;;^;^;^"- 
a pepper-corn; and the plaintiffs covenanted that™ent.»>othin 

'^ r^l » r the lifetime of 

they woiild at their own expence every year du-thefather and 
ring the said term, get and deliver from the collieries Thrdefewiams 
at least 800 tons of coals, and that they should not tl^T^fi^ns' 
in anjr one year exceed the quantity of 1000 tons ; j^p;;^'^^ 
and the Duke covenanted to pay them the sum of suit. Thepe 

1 » *• jt rru ""urrerswere 

6/. I5s. for every ton of coals so delivered.. Ine allowed. 

/ 
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bill then went on to state that the plaintiffs began 
to work the colliery under this lease, but that the 
Duke of Northumberland having entered into an 
agreement with the owners of collieries near New- 
eastle, not to sell n^ore than a certain quantity of 
coals in each year, directed the plaintiffs not to get 
from the colliery more coals than they should from 
time to time be restrained to by a committee ap- 
pointed by the different owners of collieries rfflat 
in order to induce the plaintiffs to observe such di- 
rections, he assured them he would make them an 
allowance for such quantities of coals as they should 
be restrained from working, below the stipulated 
quantity of 1000 tons ; and that some time after- 
wards, an express agreement was entered into be- 
tween the Duke and the plaintiff, as to the amount 
of the allowance to be made to them. That the 
plaintiffs went on under this agreement, working 
the colliery, and were every year restrained from 
/ working the full stipulated quantity of 1000 tons, 

and in some years they were restrained from get- 
ting even the 800 tons, which according to the 
terms of the lease they were bound to get ; that 
• on the 6th June 1768, the said Hugh Duke of 
Northumberland died, leaving bis two sons, the de- 
fendants his e;Kecutors, and the defendant the 
Duke his heiratatlaw; that thedefendanttbe Duke 
the eupon became seized of the colliery in fee sub- 
ject to the lease; that soon after the death of the 
said late Duke, the plaintiffs settled their accounts 
withthe defendants, as executors of the late Duke, 
of all the coals got during his life-time, and which 
they had sold for the Duke, deducting the 61. 1 6s. 
per ton, which they were entitled to, but no al- 
lowance was made to them in respect of the restric- 
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tjon which had been imposed on them in working 
the colliery ; that the plaintiffs went on working 
the colliery under all the old agreements subsisting 
in the time of the late Duke, and they were from 
tinae to time restrained by the present Duke from 
working so much 9s 1000, and in some years so 
much as 800 tons a vear; that the account in the 
tinie of the present Duke had never been settled, 
but the plaintiffs were willing to account for and 
pay to him the money which they had re- 
ceived, by vending the coals they had wrought, 
after deducting the 6/. \6s. per ton; and likewise 
such allowance as they were entitled to, in respect 
of the said restriction: the bill therefore prayed, 
that an account might betaken of all the sums of 
money that became due to the plaintiffs in the life- 
time of the late Duke, in respectof the said restric- 
tion, and that both the defendants might be de- 
creed to pay the said plaintiffs what was due on 
that account, and for that purpose should admit 
as^sets, orthatan account might be taken of the late 
Duke*s personal estate; and that an account might 
be taken of the coals wrought and vended from 
the colliery since the death of the late Duke, and 
of the sum of money which had become due to 
the present Duke for and in respect thereof; and 
in making that account all just allowances for and 
in respect of the said restriction should be made, 
plaintiffs offering to pay what should be found 
due, &c. 

To this bill two separate demurrers were put in. 

The Duke of Northumberland's demurrer was in 
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these words: ** For that the complaioants, in and 
^* by the said bill of complaint, have made a de- 
" mand against both the defendants jointly, as ex- 
«* ecu tors of the late most noble Hugh Duke of 
" Northumberland, and have also thereby sought 
^* relief against this defendant fliu^A Duke of Nor- 
" thumberland personally upon a separate and dis- 
'• tinct claim, to which as executor of the late 
^* Duke of Northumberland^ if at all, . he is not 
** liable; wherefore and for divers other errors,*' 
&c* 

Lord Beverlejif's demurrer was as follows: " For 
^' that the said bill contains in itself parties which 
^* have no relation to, or dependance upon each 
*^ other, whereby the said bill is drawn to unneces- 
^ sary length, and .this defendant, if he should be 
^^ compelled to make answer thereto, will be put 
** to unnecessary expences, contrary to the con- 
^* stant practice of this honourable court; where* 
.*« fore,*' &c. 

^hese two demurrers were set down, and stood 
;next to each other in the paper ; the demurrer of 
the Duke was argued first, and supported by the 
Attorney General and Simeon; that of Lord Be- 
verley by Burton and Campbell. 

They contended that in this bill the different 
parts were wholly distinct, and the circumstance 
of the present Duke being in different characters 
igtere^ted in both, the only point of connexion be* 
tween them. With the afccount subsequent to the 
late Duke's death, with the suit at law, and the 
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injunction prayed, bis representatives can have no 
concern. The estate of the late Duke is not to be 
bvirthened with the expence of a bill, the greater 
part of which relates to wholly different transac- 
tions* Then if Lord Beverley can demur, of course 
the Duke can also. The want of connexion must 
be mutual. At law you cannot join two causes of 
action against the same person, if the one be in 
proprio jure, the other against him as executor^ for 
the judgment is different. Suppose the assets of 
the late Dnke in Lord BeverUy's hands : the in- 
junction would stop the suit of the present Duke 
until Lord Beverley should pay the debt of their 
father. The joining different parties in the one 
bill is only to be allowed where they have a joint 
interest, or where complete j ustice cannot be other- 
wise attained. 

Plumer and Romilhf for the plaintiffs. 

The circumstances of this case are so united^ 
that it is hardly possible to separate them. It is 
one agreement continued, though between differ- 
ent parties, and in a court of equity the connexion 
of the subject matter is sufficient to join parties 
who are not joint in interest. . Thus if a. bill is 
brought to redeem against a first and second mort- 
gagee; there is no unity of interest, yet they may 
be joined in the suit, and are only severed in 
taking the accounts. Purefoy v. Purefoy^ 1 Vern. 
99. One kept out of possession of an equitable 
estate which be is entitled to, may sue by one bill 
to have an account against the different tenants 
who have successively possessed his estate. A rec- 
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tor sues for account of tithes against sereral te- 
nants who make similar objections to his claim^ 
although no one is interested in the demand upon 
the other. In partnerships an account may be 
prayed by one bill against the surviving partner^ 
for transactions since the death of the other, and 
also against him and the representatives of the 
other partner for the transactions before his death ; 
they are separated in taking the account. Drapery. 
Jason^ R. T. Finch ^40. Newland v. Champion^ 
1 Vez. 105. Mayor of York v. Pilkingion, 1 Atk. 
282. 1 Vern. 416. 463. Watts v. Durante in this 
Court, 8th of February 1 

Where the same transactions are to be inquired 
into in both subjects of dispute, there is the danger 
of perjury in the second suit, as the testimony may 
be taken after publication in the first; the rule is 
therefore founded in policy to unite causes of suit 
arising from the same transactions. 

At all events the demurrer of the Duke cannot 
be allowed. Suppose he had been sole executor, 
there can be no doubt this bill would have lain 
against him in both capacities; but as we have 
charged him with having assets, and his demurrer 
admits that fact, he is answerable de bonis propriisj 
and this becomes his own debt. In arguing the 
demurrer of the Duke, the fact of Lord Beverley 
having any assets cannot be attended to; we have 
a right to consider the Duke alone as haying tho^ 
assets, and Lord Beverley as merely a formal party. 
Then this brings it to the same situation as if the 
Duke were sole executor. 
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Besides, in order to state the case against the 
Duke, and the transactions subsequent to thedeath 
of his father, every word of this bill is necessary. 
No new agreement was ever entered into, we must 
therefore state the old. The adding the prayer of 
an account against the estate of the late Duke, / 

makes an addition to the bill too inconsiderable to 
be mentioned, and it dbes not belong to the Duke 
to object that another is joined with himself in 
bearing the expences of the suit. 

If Lord Beverley had not chosen to demur, the 
Duke could have had no pretence so to do, and the 
Court cannot, in arguing the demurrer of the one 
defendant, take notice of the existence of the other 
demurrer. The derau rrer of Lord Beverley may be 
over-ruled on matter of form, or may be aban* 
doned; and then the Duke has no grounds to 
demur. If it is allowed, that may be introduced ' 

into the record by the Duke in the form of a plea; 
at present it cannot be taken notice of. ! 

Mr. Attorney General i n reply. —If Lord Beverley 
has a right to demur, so must we. If we were 
turned round to take advantage of the demurrer 
of Lord Beverley by way of plea, it would then 
appear to the Court, that one of the executors was 
not a party in the cause which sought an account 
against the estate of the testator, and of course it 
could not proceed against the other alone. But, 
if there is such a want of connexion as gives the 
representatives of the late Duke a right to object 
to being joined in it, there must exist the same rea- 
son for not proceeding against the present Duk? 
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in hit own character, on a bill which joined other 
parties and interests improperly* 

The case of a sole executor does not apply. If 
<ine man carries on three branches of business, you 
may sue him for an account in every one of them 
jointly; but if he is a sole trader in one business, 
has one partner in a second, and two partners in 
the third, you cannot join your demands against 
the three houses in one bilL So where two plain- 
tiffs were jointly concerned in two transactions in 
the bill, but quite unconnected in two others, on 
a demurrer the Court were of opinion against the 
bill. Harrison V4 Hornet this Term, by the Master 
of the Rolls sitting for the Chancellor. 

i2omt7/jr»«**That case is not yet decided. 

Mr. Atiornetf GevMTaL^-^The plaintiffs do not 
now hold under the contract with the said Duke, 
there is therefore no entirety of contract to con- 
nectthe two subjects of dispute; they have con- 
tinued to hold under the present Duke on the 
same or similar terms. But if two strangers choose 
to take my contract as a pattern of theirs^ I ^m 
not therefore to be implicated in any litigation that 
may arise upon it. 

mdnesHay, The Cowt took time till this day, when their 
2d jiiit/. opinion was delivered upon both demurrers jointly, 
by 

Macbonald, Chief Baron.— To this bill the 
two defendants have deijiurred separlttely. Lord 
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Beverley very justly objects tobeing joined ina suit, 
aconsiderable part of ^hich relates merely to the 
private concerns of the present Duke^ and has no 
connexion with the estate of their testator. As to 
the demurrer of the Duke, he is indeed interested 
in every part of the bill, but in different characters; 
in the one, he can only be sued jointly with his 
co-executor, in the other, he is perfectly distinct 
from him. The two demands against the Puke are 
indeed of a similar nature, but perfectly distinct 
and unconnected. As one of the executors of hi$ 
father, he has a right to object to that estate bein^ 
implicated in litigation concerning his own affairs. 
The account and the injunction prayed against 
him, have no relation to his character of executor 
in which he is sued in the other part of the bill. 
The cases cited of unconnected parties being 
joined in a suit^ are where there is one cpmroon 
interest among them all, centering in the point in 
issue in the cause. The present bill blends iQat- 
ters i^hich have not any other connexion than that 
of the Duke being a party in them all. 

Tbe demurrer must be allowed. 
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WMAutday, G&iFFiN v» ArcheEj Moore,. aDd Others. 

5U1 July. 



A /?CJ?J?/2and tbeotherdefendants, theas&ignees 
"^" of Moorey having commenced an action at law 
against the plaintiff for money due from him to 
Moord before the bankruptcy, this bill was filed 
against the ass^nees and the bankmpt joiatly, to 
obtain a discovery of the transactions, for defence 
in the action at law, and to have an injunction in 
the mean time. 

The defendant Moore demurred, as having no 
interest^ and as being capable of being examined 
as a witness. 

Cooke for the demurrer. 

Gnmwoodj in support of the bill, relied on Mit- 
ford's statement of the practice, page 14:^. 

The Court thought it very clear that the bank- 
rupt might be examined a& a witness to diminish 
the fund; and therefore thought it improper that 
he should be harassed by a suit in which he could 
have no interest. 

Demurrer allowed. 
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Marsh v. Robinisoi^. 

nPHE defendant put in his answer on affir'mdtton 
without oath, as being a Quaker. 

HoUisti for the plaintiff, obtained a rule to shew 
cause why it should not be taken off the file^ on 
the ground of his not being a Quaker. 

Piggoii shewed cause against this rule, and was 
proceeding to prove the fact of his client being a 
Quaker 

Per Cur* — It is unnecessary; by filing his an- 
swer as a Quaker without oath, he undertakes that 
he is a Quaker; if he were indicted for perjury 
upon it, he would not be permitted to contradict 
this assertion. 



Saxton v. West. 

rpHE sheriff being ruled to return the writ in this 
cause, and not being in time, ad attachment 
went against him. 

Baldwin moved to set it aside, on affidavits of the 
defendant not having been seen in the county,:aRd 
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that the return of nan est inventus was onYy one daj 
too ]at9^ through a mistake in the clerk of the un- 
der-sheriff, who supposfed it in tim^. The attach- 
ment was taken out by the plaintiff, who knew 
tlm return wa3 then m^de. 

Lawsj contra, contended that the attachment 
should stand as a security fpr the debt* 

The attachment was discharged without co^ts 
on either side. 



Someday. PaRRY t;. GrIFFITQ. 

JXn^OLEY moved, on the SS Oeo. III. e. 68. to 
remore this cause from the Great Sessions in 
IVales to this Court. A doubt arose by what pro' 
cess the statute intended that itshouldberemoved^ 
The Court issued a certiorari directed to the Jus- 
tices. 



IStpM day* 



^^INGE junior moved for an isaue in CbitCMMt 
The other party consented; The Cotir/ thought 
it kregMhur to dhrect 90 isiM «» » m^m%mif^ 
jaoted the applicatioft^ 
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SITTINGS AFTER TRINITY TERM. 



COLLYER Clk. V. HOWSE and Read. . Serjeants Idb 

Hall. 
26th July 1794. 

THIS was a bill fqr 'tithe of clover-hay, to deter- where, by the 
•^ usual mode of 

mine the mode of setting out that species of^^^^^^y* 

.^1 , , ... 1.1 1 clover-hay is 

tithe; the vicar insisting that it ought to be set out not made imo 
in cocks or heaps, as common hay; the defend- former^mayltt 
ants, that it ought to be set out, as they had done, °n the^siJl?^^^ 
in the swathe. No custom was proved to exist in ^ • , 

1 . 1 /• • t ' I n 1 . Orajjscutand 

the parish for setting out the tithe of clover mg'vfen green to 
cocks ; audit appeared by the testimony of farmers piouTsha^n 
that clover-hay is not in that neighbourhood njade "^' ***^ **^'*''' 
into- cocks at all, in the ordinary course of hus- 
bandry, unless in wet or uncertain season^. The 
plaintiff also claimed tithe of grass cut and given 
green to the cattle employed in husbandry qpon ^ 
the farm, insisting that the exemption in favour 
of such cattle extended only tp agistment. 

Partridge and Richards, for the plaintiflF, argued 
that clover-hay was to be considered in exactly the 
same light as common hay. The general rule of 
law is, that tithes shall be set out at that period 
when they can first be severed from the nine parts, 
and the farmer is in no case, unless by special cus- 
tom, bouad to labour the commodity any further. 

TOL.II. II 



482 CASES IN THE EXCHEQUER, 

As to hay it is settled, that in general it shall not be 
set out in the swathes, but in cocks, which is an 
ulterior process. Wats; Cler. L. 55i. 1 Roll's 
Abr. 644. pi. 1, 2. This then amounts to a de- 
termination, that in the former stage, while in the 
swathe, it is not in a fit situation to be severed; 
that rule must equally apply to clover. 

As to the other point, they argued that the grass, 
wh^n cut down, was immediately titheable, as hay 
is, without adverting to the future use to which 
itisjto be applied ; thecases Cro. Car. 393. and Cro. 
£liz, 139. are authority for this rule, as a special 
custom was in both cases thought necessary to sup- 
port the contrary. So, turnips eaten off the ground 
by cattle of the plough, pay no agistment-tithe; 
but if pulled, tithe is immediately due, although 
they may be intended for the same cattle. 

Burton^ Hollist^^nd Plumpire^ for the defendant. 
— The reason why common hay is set out in 
cocks is, because that is the best and established 
mode of cultivating the commodity, and the most 
proper period in that process for accurately divid- 
ing the ten parts; but as there is no such process 
in clover, without loss to the farmer^ the rule can- 
not extend to it. As to the grass cut and given to 
the cattle of the plough, they relied on the cases of 
Hayes v. Dowse^ .Bunb. 279. 1 Roll's Abr. 6*5, 
646,647. 

Mac DON ALD,Chief Baron. — The principal point 
in this case is, in what manner the tithe of clover 
ought to be set out. It can never be supposed that 
for any purpose of tithing the farmer shall be com- 
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pclled to introduce any uncommon or disadvan- 
tageous mode of agriculture; but here it is. proved 
that clover is not customarily put into any shape 
analogous to grass-cocks, and that in most seasons 
such a process would be hurtful to the commodity. 
We Cannot therefore make any decree which would 
compel the farmer to adopt this inconvenient mode 
of making his clover-hay. The only other way of 
tithingclover-hay, seems to bein theswathe, which 
must therefore be taken as the proper method. But 
as the point is new, let the bill as to this be dis- 
missed without costs. 

• As to the point of grass newly cut and eaten by 
agricultural cattle, the law is so clearly against its 
being titbeable, that as to this, the bill must be 
dismissed with costs. 

N. B. This ease now stands for re- hearing. Vid^ 
pasiy Baker v. A thill, p. 491. 



Ex parte Deverell. 



T>ICHARDS moved on behalf of Mr. Deverell^ TheTreasurer's 

filazer, and one of the clerks in court, in the i,, appTinting 
Treasurer's Remembrancer's office in this Court, for ;^ffict^'i8hLu' 
a rule on the other clerks to shew cause, why he *^^^ |^|;^^^j*J^** 
should not be confirmed in those offices, theyhav- cw-rkship in th« 
ing obstructed him in the enjoyment of the profits. 

I 1.2 
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£tfr/onandP/i£mer shewed for cause^ on behalf of 
the other clerks, that Mr. t)everell never had 
served a clerkship in the office to any of the sworn 
clerks ; they admitted that the Treasurer's Remem- 
brancer Sir R. Heron, who appointed Mr. Deverell 
to these offices, had a right of appointment thereto; 
but produced several affidavits of the other officers 
of the court, to shew, that his right of appoint- 
ment was usually confined to such persons as had 
served a clerkship to some of the sworn clerks. 

• They relied also on an old writ, a copy of which 
. was produced from the office. Rot. 26 H.Yh which 
recites, that certain sad men, by the good old 
usages, were brought up to the business of the 
Court of' Exchequer, and directs the Barons to 
continue them in their offices. 

The 2 Geo. II. c. 23. and 22 Geo. II. c. 46., 
which make a clerkship necessary before being ad- 
mitted an attorney, in other cases expressly excepts 
thisj and only requires, that the clerks in these 
officesin thefCourtof Exchequer, shallbeappointed 
at they have usually been heretofore. The legisla- 
ture could not mean, that those attornies who are 
employed in the public business for the revenue, 
should be less regularly educated in the knowledge 
of their business, than those who are employed in 
private disputes ; besides, an attorney in one court 
may practise in the name ofan attorney of any other. 
The legislature could not intend that Sir R. Heron 
should alone have the power of admitting as attor- 
nies whomsoever he may think proper. The clause 
in these statutes therefore must refer to the custom 
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proved by the officers of the Court to exist;' and the 
legislature must be considered as there establishing 
a clerkship among other attornies, similar to that 
which custoni had before rendered necessary in this 
department. In the Office of Pleas, the Pipe Office, 
and theKing's Remedibrancer'sOffice in this Court, 
the clerks of which are also excepted in these ^ta^ 
tutes, a custom prevails similar to that now con* 
tended for by the clerks of this office ; a clerkship 
has always been necessary there. The strong affi- 
nity between thedifFerentdepartmentsof theCourt 
gives great light as to the validity of the customs in 
each. If Mr. Deverell has any claim, he ought ta 
try it at law; he states himself to be in possession, 
— thfen if he has a good title, an, action for money 
had and received to his use, will lie to recover the 
profits. An office in which the public has ^n 
interest^ by the recovery of the public revenue 
being entrusted to these clerks, ought to be de- 
cided in the most solemn way by action, and not 
by ajsummary application. 

R%chard$\n supportof therule. — The first statute 
which regulates the appointment of attornies, is the' . 
4 H. IV. which requires an examination to prove 
them fit persons for that situation. The S Geo. II. 
makes the having served a clerkship necessary, but 
expressly excepts this, and some other offices, where 
the ofl^cers act as attornies. Then if there is any 
affinity between these and other attornies, the only 
quafification for these still continues, as formerly it 
was for all attornies, that of being fit persons. Ac- 
cordingly the writ of priyyseal, which requires the 
Treasurer's Remembrancer to appoint clerks in 
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court, mentions this as the only restriction on his 
choice, that they shall be fit persons. To the ac- 
tual' fitness of Mr. Deverell to fill this situation, 
'no exception l)as been taken* 

Ajnong the officers excepted in these statutes, 
that of solicitor to the excise is also contained; 
any argument to shew that tHe legislature consi- 
dered the having served a clerkship in the office 
now in question, will apply equally to that office; 
yet it is at present filled by a barrister who never 
served any clerkship. 

It is true that these clerks in court have us^ually 
been appointed from among those who have before 
served a clerkship to some sworn clerk in the office. 
So it is usual to appoint the head clerks in the trea- 
sury, from among those who have gained experience 
in the subordinate situations; but that custom is 
- not a necessary nor an universal rule. But if by 
swearing to its being the usual practice, they mean 
to establish a prescriptive rule to guide the choice 
of Sir R. Heron; there are sufficient instances of 
exceptions from this practice to defeat their design. 
On 12 December \766i aquestion arose whether Mr. 
Mayhew^ who had been appoiated by the Remem- 
brancer, or another, who had been articled in the 
office bofor^ bim, was entitled to this appointment; 
\i was determined in favour of Mr. Mayhew. No 
other objection was then taken to the validity of 
Mr. Mayhew's nomination, except the seniority of 
the other. But in fact he had only served a clerk- 
ship under a Mr. Barber^ who had never served a 
clerkship at all, and therefore, according to the pre^ 
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sent argument, was not legally a clerk in court: 
yet Mr. Barber enjoyed unmolested that office dur- 
ing his life. If he was not legally a clerk, he could 
not communicate that character, and the being 
articled to him, could not give Mr. Mayhew^ny 
right as having served a clerkship under him; yet 
when his right was disputed, this objection was not 
taken, as it certainly would have been, if the other 
officers had. then thought any such prescription 
existed. By that case of Mayhew it also appears, 
that the Remembrancer has an election^ and is not 
bound to choose the senior in the office; yet that 
also had usually been done, otherwise there could 
have been no pretence to dispute the appointment. 

Before the abolition of feudal tenures, the quan- 
tity of business made it necessary to have many 
clerks in court in this office ; generally sixteen were 
named. Now the Remembrancer rarely appoints 
more than four. He is answerable for the-fitness 
or the persons he appoints, and therefore ought not 
to be shackled in his choice. These circumstances 
seem to shew, that the appointment is wholly in his 
discretion, with no other restriction than that men- 
tioned in the writ— to choose fit persons to fill the ' 
office. The decision in Mayhew*^ case also proves, 
that the present mode of application is proper. 
This Court is the proper tribunal to regulate 
every thing that relates to its officers. To send 
the matter to a trial at law, can answer no end but 
that of multiplying expences. 

Burton in reply. — The case of Mr. Barber passed 
sub silentioy his appointment being of very incon* 
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61 d^rftbl^ value, and nobody interested to contest it. 
Mr. Mayhew setved his clerkship undefr him, who 
tras then de facto a clerk in court, artd thefefore no 
objection could be taken to it. So, if one served 
his clerkship to an attorney who has been actually, 
although irregularly admitted, the clerkship would 
be good. The fitness of Mr. Deveretl is not ad- 
mitted; it is the subject now in dispute. We con- 
tend that tho^se only are held in law to be fit, who 
have regularly been instructed in the business by 
serving a clerkship. 
\ 

MACDoNALD„Chi6fBaron,deliveredtheOpini6n 
of the Court.— It appears that the practice in the 
Pipe Office, and in the Office of Pleas, which are 
offices analogous to this, is, that no one can be ad- 
mitted a clerk, unless he has been articled and has 
served his clerkship. This makes strongly against 
Mr. DeveteWfi claim. Then, with regard t<3 the 
^ctS of parliament, that of 2 G^o. II. says, that all 
clerks shall be articled, without any exception; the 
2^ Geo^ H. although it excepts the clerks in this, 
and in the Pifre and Plea Offices, yet says that they 
f shall be appointed as they were used to be before 
the passing that act ; and We find that so far from 
sanctioning irregular admissions, the immemorial 
practice in those offices has been, that the clerks 
have been admitted as their articles successively 
expired, with thesingle exception of ^arfi^/^ Case, 
in this court. A solitary case will have no weight 
where the general practice and the reason of the 
thing are so strongly against it; more especially 
when it is recollected, that that case was uncon- 
tested atid passed sub silentib. 
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The expediency 6f suffering the Retfiembrftneet 
to exercise an arbitrary discretion in the appoint- 
inent of the sworn clerks,^ is very questi6nable. tt 
is within possibility that he might delegate this 
trust to very unfit persons, aiid. thereby occasion 
essential injury to tine suitors of this court ; and it 
is nothing to say that the injured parties might hate 
redrew against him for such abuse of his discretion ; 
he has a freehold for three lives in his oflSce, and it 
would be difficult to point out the redress which can 
be had agaififst him: it is better therefore that this 
Court should interpose in the first instance, and. 
restrain the Remembrancer in the indiscriminate 
exercise of his power of appointment. The rule 
must be dischai^ed, but without prejudice to any 
other mode of application that may hereafter be 
adopted by Mr. DeverelL 

N. B. This question was heard again in Trinity 
Teroi 179*5. Vide post. 



Ex parte Wi}iDvs. 5thJ«/y< 

Tt/| R. Windus,one of the side clerks in the King's 
Remembrancer's office, applied to the Court 
to have the name of Mr. Donne, now standing on 
the roll prior 40 Mr. Windu8*s name, struck out. 

It appeared that Mr. Donne had been articled to 
Mr. Fowler^ one of the sworn clerks, while very 
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young, and had not actually served a clerkship in 
the office ; at the expiration of five years from the 
time of Jiis being articled, his name was placed 
upon the roll. 

The Court were clearly of opinion that there 
should be a bondjide service of five years clerk- 
ship, and ordered Mr. Donne's name to be struck 
out. 

Richards for the motion ; Abbot contra. 
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Mr. Baron Thomson was unable to attend the 
Court during this Term. 



Baker Clk. v. Athill. ».J'ii^''^\ 

7tn November. 

THIS was a bill for tithes; the principal point in^^io^c-hay w 
dispute was, the mode of setting out the tithe swathe. 
of clover-hay, whether in cocks, or in the swathe, 
the plaintiff insisting on the former as the custom of. 
the place. Some of the witnesses swore, that it was 
the practice to set it out in cocks; others, that it 
was more usual, in fine weather, to set it out in the 
swathe; and that to avoid the injustice of taking 
every tenth swathe, where the field was irregular in 
shape, the practice was to set out the tithe by 
pacing. 
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Partridge and Grimwood^ fortbe plaintiff, stated, 
that the case of Cotifer v. House was to be reheard, 
and was therefore not a decided authority: and 
they insisted that the custoofi set up in the pre- 
sent case, distinguished it from that, even if it 
were considered as establishing the general rule. 

Burton and Richards^ on the other sid'e, rested 
on the case of Collyer v. House^ as determining the 
question : to the custom set up they answered, 
first, that it was not established in fact by the evi- 
dence; secondly, that clover, being of modern in- 
troduction into the kingdom, could not- be the 
subject of a custom. 

Where a tithe- Macdonald, Chief Barou. — If wesawthatfrom 
beintatr^nctKi the timc wbcn this commodity was first cultivated 
wuhint^eof in this neighbourhood, one uniform mode of tith- 
^X^iituMn*** ^'^S ^^^ prevailed, I think it would be reasonable to 
it has always derive 3 sanctioH from such practice, analogous to 

been uniform, - • . , . . , , . i • i • 

the Court will that which a customgi ves, m those thmgs which are 
wSbtuW properly capable of prescription; but here no such 
practice. 5ei«i. ^^^iform practicc has been proved. The case falls 
therefore within thenile adopted in the c^se of Col'^ 
Iyer y.House^ld^t tetm. It has been suggestedthat 
a rehearing is intended to be applied for in that 
case; and Certainly, from the not^lty and general 
itoportancie of the quedtioii, no case can be thote 
proper for the most solemn consideration ; till th^e 
filial determination of C&lfyet t. Hi^nse^ we slrould 
fiot wish finally to decide the presefrt case ; but 
while it stands unreversed, we must adhere to it. 
We have therefore thought it estpedieot to pro- 
nounce a decree at present to dismiss thebillsisrfo 
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this point, without costs.; but the decree not to be 
made put till the final determinatiorn, or abandon* 
ment of the rehearing of Collyer v. Hoij{8e^.vt\i\k 
liberty to the plaintifftoapplyto the Court, in case 
of a reversal of that judgo^ent. 

In this causeobjectionswere taken totheanswer, it's sufficient in 

•^ ^ 'an answer if it 

as being too loose ; it insisted on a modus, without gives the p^ain- 

... ., II'. I 11 tiff notice of the 

averring it immemorial, and-admitting that the de- general nature 
fendant did not know .how long it had subsisted, madcagalnrt^' 
It was not stated at what time the modus was pay- ^'"' 
able. The modus was stated to be for cows, milk, 
and calves; agistment-tithewasadmittedin another 
part of the answer to be due, which was therefore 
insisted on as contradictory to the modu^ set up. 

Macdonald, Chief Baron. — If this were a bill 
by the landholder to establish the modus, we should 
tie him down to an accurate statement of hi^<3laim; 
for he is bound to know it beforip he brings it into 
Court: but in an answer, the tenaoijt is brought 
within a limited time to answer whether he has 
any defence to make, and if he gives such a state- 
ment as will inform the plaintiff of the general 
nature bf the case to be made against him, it i^ - 
sufficient. The objections were over-ruled. 

Some trifling impropriety had taken place in set- a triTiai incor. 
ting out the tithe of wool, for which the defendant [f^^"^" jj*®^' 
bad offered to make amends ; the plaintiff claimed ^'^J^f of wool, 

L, , and fAr which 

to retain bis bill for that, and for Easter offerings, amemis had 
which had never been demanded nor paid^ Burton and"the non-^ ' 
cited the case oi Lawrence v. Yates, in this Court, EaKuel 
7th May 1797 1 where the bill being dismiswd as to l^lf^ ^S^^Znd. 
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eA, are not suf- j^jj other matters, the claim of Easter offerings was 

ficieot to pre- ' ^ 

Tent a bill from held too trivial to be the subject of a suit in equity, 

heingdUmissed. , , , ... .. . , 

and the bill was dismissed. 
«. 

Macdonald, Chief Baron. — And besides, I 
apprehend it is always expected that a demand 
should be made for such articles. 



Tuetday, YeA V. YeA, 

11th November, 

On taxation of T ADY Yea obtained an order to tax the bill of 
ll^otm^^l''' her solicitor, Mr, CAater; on the taxation less 

iheattorneypay j^an ouc sixth was taken off; a rule had been 

the costs of the ^ 

taxation, uDiesi orranted against the solicitor for the costs of the 

for improper 

items in the bill reference ou the ground of delays, and other im- 
amoomiDg o a pj.Qp^j^ couduct in him. The present motion was 
to set aside that rule. 



Per Cur. — On a reference to the Master to tax 
costs, the statute gives a discretion to the Court to 
give costs, where more than a sixth is taken off, but 
in no other case. The order must be set aside. 

Where an at- j^ ^gs also a part of the motion to refer back to 

torney has been '^ 

seven years the Mastcr somc of the bills of costs for taxation ; 

witlK.iit getting . 1 .11 n 11. 1. 

his bill taxed itappeared thatten bills or costs were delivered into 
wtlldo/'anr the Master's oflSce for taxation, about seven years 
[h7mVaV?imi° ^eforc. The solicitor neglected to get them taxed^ 
ifficVthecrur't ^^ ^^ proceed upon the order till lately ; upon the 
iriiinot aiio# taxation itappeared, that the Master hadoqly taken 
the Master. notice of four of^the bills; five were missing, and 
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another had been unobserved in the Master's office. 
Thismotionwaafor the purposeofhavingthese bills 
taxed. The Court thought the motion reasonable 
as to the bill which was in the oflSce. As to the 
others, the delay was objected; it \vas answered 
that to refer the motion, would only drive this 
party to his action, which would probably bring it 
at last to be ascertained by the same person, as no 
jury is competent to decide upon the items. 

Per Curiam. — In the particular case a hardship 
may arise in sending the parties to an action; but 
we must consider the general utility; this statute 
is meant to give the suitors an easy and expeditious 
remedy; if delays such as the present are permit- 
ted, the end of the statute will be completely 
evaded. These parties who have been so far from 
complying with thespirit of the statute, ought not 
to be permitted to takethe benefit of it ; it is hoped 
that' the inconvenience they are put to may deter 
others from similar delays. Motion rlfused. 



Caliot v. Walker. ^m, ^^^^^^^ 

T^LUMERanASimeonshewedcdLUseou the merits a custom in Li- 

against dissolving the injunction in this case. baX^uLnke 

The defendants had sued at law for a balance, **^***"«*^«^"y 

' quandn and 

which appeared by their answer to be made up in8*^"!»«*<^»^e*c. 

.1. * , 111 1 I 1 «counttothe 

tnis way; they acted as bankers, aad at the end of merchant, and 
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, then to make every quarter struck a balance, in which was in- 
carryinterest«s eluded the principal moqey advanced by them, all 
Scxt^'q^uil^^^^^ interest then due upon it, and a commission of five 
not usury. shillings for e Very 100/. advanced; this balance 
was at the end of 'every quarter converted into prin- 
cipal, and carried interest; this the plaintiff con- 
tended to be usury. 

Burton and Hollist contra^ shewed that the com- 
mission of five shillings percent, was according to 
the custom of the place (Liverpool). The striking 
the balance every quarter is also customary there, 
and confirmed by the mode of dealing between the 
parties. As the balance when struck was always 
sent to the plaintiffs, and they never objected tosuch 
dealing, but continued to do business with the de- 
fendants for several years; they therefore con- 
tended that this was not a case of usury. 

The Court declared themselves strongly of opi- 
nion that this case was not usurious. The statute 
allows interest, not merely of J/, percent, for ayear, 
but after the rate of 61. per cent. Half-yearly pay- 
, ments of interest, or the discounting bills at the 
beginning of the time they have to run, have both 
been argued to be usurious, as being a greater profit 
than 6\. per cent, for a year; but both these cases 
have been held to be legal, because they are after 
the rate of 5/. per cent. So here, the payment of 
interest quarterly is not illegal, and the custom of 
the place, and practice of the parties being to strike 
a'balance at those periods, brings it to the case of a 
fresh agreement, at the beginning of each quarter, to 
lend the sum then due. So the commission claimed 



MICHAELMAS TERM, 36 GEORGE III. 4W 

may be a fair value for the trouble of the defend- 
ants, and unless it appeared to be a mere colour for 
usury, we should be very unwillingtodecideagainst 
the general custom of the place. But we are not at 
present called upon to give any determination of 
the principal question ; you come here for disco- 
very ;- you have had it : if you have any merits, 
they will be a defence at law, which is the proper 
tribunal for questions of this sort. 

The injunction was dissolved. 



Rees t;. Parkinson. SMmeday. 

TOHNSON moved to restrain the plaintiff from The pUiotiff, 
proceeding a,t law. Theplaintiff, a mortgagee, J't^posSsfon 
had got possession by an ejectment, had brought an ^^glj'i.i uw^Jn 
action at law on the covenant to repav, and was the covenant 
proceeding in this suit to foreclose ; he argued that mem, and 
the proceeding of the plaintiff in three suits for to^f-^Veciose; 
the same money, was highly vexatious ; that the ^n* Jnc'coilrt' 
Court might, by 7 Geo. II. c. 20. s. 2, exercise their v'*"""' *'T 

O ^ J ' ' il,e proceedings 

discretion, as if the cause were come to the hear- at uw, unless 

- tbe defendant 

ing; and that the present was a case proper forbnng. iu the 
the exercise of their discretion. - money. 

Per Cur, — The . plaintiff is regular in his pro- 
ceedings; we cannot deprive him of the benefit 
of his action^ unless the defendant will bring in 
the money.' 

VOL, H. K K 
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w /'i!^^^' , FiLEWOOD V. Button. 

Howes kept on fv^His was a bill foF tithes. The only point made 

one fdnn for its I /. i .1 i» 1 

cultivation, and ^ was foF the agistoient-tithe of horses ; it ap- 
^^onanXer^ peared that the horses in question were kept by 
for?n\*^Hsi' ^^^ defendant within the parish for the cultivation 
a^utmeiu-*^ of his farm there^ but were occasionally also sent 
tithe; other- to work at auothcr farm of the defendant's in an 

wise, if habitU" 

o//^ so used, adjoining parish. 

The Court said, they would have found some 
difficulty in deciding the case if the horses had 
been habitually so used ; but as their being sent to 
the other parish was only occasional^ they clearly 
were within the general exemption in favour of 
cattle used in husbandry. 



Tuesdm/, ClARKE V. JfiNNINGS. 

25th November. 



"O ILL for tithes. The answer set up a modus, 
for a place described not by metes and bounds, 
but by a map annexed to the answer, in lieu of all 
tithes, or at least of tithe-hay. 

Button objected that the answer was too un- 
certain. 



MICHAELMAS TERM, d5 GEORGE IIL 499 

The CoMr/ over-ruled the objection, and directed 
two issues, the one as to a modus for all tithes, 
the other as to a modus for tithe- hay. 



Thellusson v. Baillis. ^K^^J!f'^K' 

f oth Nouembtr* 

rpHE defendant having demurred merely for de- I^ls must be 
•*- lay, in order to get over the term; Giles now j^'^^^^^*** 
moved for a consilium on Friday the last day of ^ consilium can 

_ "^ •' be moved for. 

Term. 

The Court said, that they could not dispense 
with the practice which required a four-day-rule. 

He then moved for a consilium on the first day 
of next Term. 

Hot HAM, Baron, objected that paper-books 
were not delivered to the Judges. 

Edmunds, one of theofBcersof the Court, stated 
the practice to be, that the paper-books were not 
delivered till two days before the day appointed 
for the consilium^ 

But the Courtheld the practice to be otherwise; 
for by seeing the paper-book ^ before the day for 
the argument Is named, the Court know what 
day will best Mit the length and importance of 
the case. 

* K K 2 



500 



CASES IN THE EXCHEQUER, 



Samedsjf. GoODTITLB OD Detn. of CoOKE V. CuLLEN. 



4 RULE had been obtained for jpdgaient as in 

case of a nonsuit for npt proceeding to trial. 

The present motion was to set aside that rule, on 

the ground of irregularity ; the issue being only of 

last term, and no notice of trial given. 

The CoMf^, on consultation with the oflScers, held 
the practice regular, and therefore refused to set 
aside the rule, except on paying costs, and under- 
taking to try the cause at next assizes. 



Omsiffoe of 
UBiTerni,»l- 
though no no- 
tice of trial is 
Kiven, the de- 
fendant may 
enter upjudg- 
mtnt as id 
case of a noo- 
tnit, for not 
proceeding to 
tnaL 



Thuriday, HoWES V. CaRTER. 

27th ^'•vember, 

sheepkept rilHis bill was principally for tithe of agistment 
the'Mk'eof"' for sheep. The sheep in question had been 

OTtonhe^^- less than a year in the parish, had been brought in 
ibearTn^Time, bcforc shearing time in one year, and sold before 
shall pay agist- shearing time in the next. 

ment-iitbe. ° 

The demand was resisted by Newnham and Rich- 
* ards for the defendant^ on the ground that the 

farmers in that neighbourhood find it necessary to 
keep a certain number of sheep, and to'fold them 
on their grounds to manure it ; that they consider 
the increase in the crop, by thi^ practice, as the 
principal gain from the sheep ; and as the rector 
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has his share of this profit^ he is not entitled to any 
other tithe ; they are to be considered like beasts 
of the plough, which pay no other tithe except in 
the increase of the crop which is produced by their 
labofur.* It was also insisted that the other profit 
arising from the sheep, the wool, had paid tithe; 
and that as they had not been in the parish a year, 
and had paid tithe of a year's wool, that was a 
discharge for the whole year. 

Plumer and contra, relied on the case 

of Bateman v. Aisirup, as deriding the present 
question. 

Macdonald, ChiefBaron. — Asfaras I under- 
stand the rule adopted in the decision of Bateman 
V. Aisirup^^ the present case seems to fall directly 
within it; and if so, it would border upon pre- 
sumption in this Court to listen to any arguments 
in opposition to the authority of that case. I con- 
fess, if it had not been so decided, the arguments 
for the defendant appear to me, upon the reason 
of the thing, to have great weight. 

HoTH AM, Baron. — Supposing the yearin tithing 
sheep to be a definite period, from shearing time 
to shearing time, as in grain or hay the year runs 
from harvest to harvest, the present question will be 
perfectly clear ; the defendant paid wool-tithe for 
last year ; he has kept the sheep for half of another 
year, and has paid no tithe ; then the tithe of agist- 
ment must be paid for that time. 

* See the case of Ellis v. 5a«/, p. 837-8. ant^. 
t See this case iir Ray ner, p. 658. 
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Perryn, Baron. — The case of Bateman v. 
Aisitnip is directly in point, and we cannot go into 
that question again after the decision of the House 
of Lords upon it. 



tsih'i&iber. Vandam t;. MuNRO and Others. 

Sicov^cry^na HpHE plaintiffs were underwriters of a policy 
defendant"* **** of insurancc, on which the defendant Monro 

(piamtiff at had brou^ht au action as for a total loss. The 

law) admitted ° i i • i -n r 

himself to be a plaintifis filed this Dill for discovery whether the 
tbrothfrde-"*' ship, which was stated to have sprung a leak and 
ignorant of°he fouudcred within a day after sailing from Janzaica^ 
t™e"otherdi. ^^® sca-worthy at the time of her departure, 
fendants lived The defendant Monro, the' plaintiff at law, ad- 

abroad: an in- ■ i .n ■ i i i i 

junction was mrtted, as the bill had charged, that he was 
of courMVbut wholly iguoraut of the matter, being only an agent, 
l^dll^Je^J""* and that the owners^ the other defendants, lived 
^.^t. ^t Jamaica. 

dence by the 
delay f it was 

refused. The plaintiff now moved, on an affidavit sup- 

porting the charges of the bill, for an injunction 
till the answer of the other defendants should come 
in; and it was contended by Burton and Steele that 
as tl^is injunction must have gone as of course, if 
the policy had been made, and the action brought 
in the names of the owners at Jamaica, so when it 
appears by the answer of the plaintiff at law, that 
he is only agent, and sues as trustee for them, 
the same rule should prevail ; otherwise they gain 
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an advantagebysuinginthe fictitious name of their 
agent. The only reason why , upon the coming in 
of the answer of the defendant who sues at law, 
and before the other defendants have answered, 
the Court refuse to grant an injunction, is, because 
of delaying the claim of him who has answered ; 
but here the defendant, who has answered, does 
not claim .any interest. 

This application was opposed by Pigoi and Si" 
meon^ on affidavits, that the master and mariners^ 
who could prove the state of the vessel at her de- 
parture, were now in England^ but that if the trial 
were delayed, the plaintiff at law probably might, 
from the nature of their employment, be unable to 
produce them at a future time. 

The Court were of opinion that, from the cir- 
cumstances of the case, this was a sufficient objec- 
tion to granting the injunction, as the answer of 
the defendants probably could not be so decisive, 
nor had they equal access to know the situation of 
the vessel, as the master and mariners, who were 
on board of her, both at the time of her departure, 
and when the loss happened. 

The injunction was refused. 
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Serjeants Ian HuDSON V. DaVIS. 

Hall. 

mh^Dcembsr. T[\^^^ ^^T discovery and relief, on 9 Ann. for pe- 
'*-' nalties against the winner of more than lOL 
at play. The plaintiff did not state himself to 
have been the loser, nor that three months had 
elapsed before the bill filed, which is required by 
the statute before a suit can be instituted by a 
common informer. 

A demurrer was allowed. 



samidap. Selby V. Crew and Others, Assignees of • 

a Bankrupt. 

A debtor of a rTiHE assignces having brought an action against 
atiawoytheas- the plaintiff ou accouut of some transactions 
bmlr^disco. ^ with the bankrupt ; this bill was filed for a dis- 
tte^'hldn?" covery, whether the creditors had not signed the 
tifi«teon**'r bankrupt's certificate, upon his agreeing to give 
aideratiob of his evidence for them upon the action. 

gvr'm^ eyideace 
in the actioo : 

lu^m^T ''" The defendants demurred. 

Holtisi insisted that this was an unfair mode of 
^obtaining testimony. ^ 

The Cour< allowed thedemurrer; forifyou mean 
to impute subornation of perjury, you cannot ex- 
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pect an answer ; if, on the other hand, what is 
charged was merely a ;iiode of getting over a 
technical objection to evidence, by removing the 
interest of the bankrupt, the signing his certificate 
and getting a release from him is a common, and 
by no means an improper transaction; in which 
case the discovery is immaterial. 



'Owen v. Jones. isth Dtcemher. 

Jf^ICHARDS offered to read from the bill a 
will, under which. the defendant claimed ; the 
will was admitted in the answer, and nothing 
tuped upon it. 

Hollist objected that the defendant had, in his 
answer, referred to the will for certainty, and was 
therefore entitled to have it read, and stated the 
practice to be accordingly. 

The Court thought it sufficient to read it from 
the bill, where nothing turned upon the construc- 
tion of the will. 
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BETWEEN 

James Mathews A. M. Plaintiff, 

AND 

20ih December. Jo H^ JONES, AlTCE M. JoNES WidoW, and 

Jane Howell, Administratrix of David 
Howell, Defendants. 

The devisee fliHis was a bill of revivoF and supplement. It 
fs not L!bfel*to stated that the plaintiff, as personal represent- 
debfrofthe ative of Thomas Pardee deceased, in 177^ filed 
devisor^ his Original bill against David Jones and Mary 
Estates are set- Jofies^ to recovef the amount of a bond for 400/. 
J?. on thciV given to his testator by Owen Jones. He charged 
"rict wuie° Mary Jones as widow and executrix of the obligor, 
S?thatTthe" ^^d David Jones as heir or devisee of his real 
Ihen^T't' d estates. Owen Jones devised the estates in question 
by ber husband, to his brother and )Ae\v Rees Jones ^ for life, re- 
her estates in a maindcr to his brother Evan Jones in fee ; after the 
ncr. tbiVeuie." death ofOwenJones^ Rees Jones also died, by vrhich 
"her estaie ^^^ estate camc to the possession of Evan Jones, 
^u"u *if ^^*^- who was then also heir at law of Owen Jones. The 

The hasband 

and wife join defendant thereto, David Jones, was heir at law of 
settlement of Evon Jones^ and also of Owen Jones. 

her estate, pro- 
ceeding how- 

of thefJrme?^ Id the Original suit, a decree was obtained in 
.?JTu"^"'^ 1775, for satisfaction of the bond, first out of the 

tt bad been per- *' ' ' 

formed; this is pcrsoual cstatc, and on failure of assets, by sale of 

no avoidance of i i 

the setilement. the real. 

In 1786, David Jones died, leaving the defend- 
ant John Jones his son and heir at law, and the 
defendant Alice M. Jones his widotv, and David 
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Howell^ his personal representatives. The present 
bill also stated that the personal estates of Owen 
Jones^ of Rees Jones^ and of Evan Jones had all 
failed ; that the personal property of David Jones 
was possessed by the defendants Alice Jones and 
Howell; and that Alice Jones and John Jones were 
also in possession of his real estate which had 
come to him from Owen Jones. 

It appeared by the answers, that the personal 
estate would be very insufficient. 

The defendants John and Alice Jones claimed to 
hold the, real estate discharged from this claim, by 
reason of the marriage settlement of Alice Jones. 
By that settlement, made in the year 1766, Evan 
Jonesxoven^LUted to convey the estates in question 
to trustees, in trust for David Jones and Alice his 
then intended wife, for their lives and the life of 
the survivor, and after their decease to the use of 
the heirs of the body of Alice by the said David 
Jones to be begotten, and in default of such issue, 
to the heirs of David Jones in fee. In the said ar- 
ticles was contained a proviso that the limitation of 
the said estate should be void, in case Alice (then a 
minor) after she attained the age of twenty-one 
years, on proper request made to her, should for 
nine months refuse to do any reasonable act, re- 
quired of her by the said David Jones^ or the issue 
of the marriage, or other person interested in the 
settlement, for the settling and securing certain 
other estates therein mentioned, for the purposes in 
the said articles after-mentioned^ to wit. To the 
said trustees, in trust for RachaelPhilipsihemoiheT 
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of Alice for life, remainder to the said David Jones 
and Alice^ for their lives and the life of the sur- 
vivor, remainder to the heirs of their bodies law- 
fully begotten/ and in default of such issue, re- 
mainder to Alice in fee; and the mother of Alice 
covenanted that she would when of age, or within 
nine months after request made to her, convey and 
secure the said premises accordingly. 

To do away the effect of this settlement, the 
plaintiff charged, that in 1778 David Jones mA 
Alice levied a fine of all the premises contained io 
the settlement. The declaration of uses was, to 
such person as the husband David Jones should by 
deed or will appoint, and for want of such ap- 
pointment, to Alice for life, remainder to the heirs 
of the body of Alice by David Jones to be be* 
gotten, with remainder to the right heirs of David 
Jones in fee. 

The defendant Jane Howell claimed the benefit 
of a mortgage, secured to her late husband by 
David Jones by virtue of the power of appoint- 
ment given him in the deed of uses, and also of a 
bond due from him to her husband. 

This case was argued by Plumer and Owen for 
the plaintiffs, and by Richards and J. fVilliams for 
the defendants. 

. It was contended for the plaintiff, that his bond 
was to be paid out of the estate of the obligor. 
It is clear that in ihe hands of Refis Jones and Evan 
Jones the devisees, the possession of the estate made 
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them liable to pay this demand) by 3 fV. and M. 
c. 14. 8. 3, 3; and that statute also extends the re- 
medy agailist all purchasers under them. For it is 
there provided, that all devises of land shall, as 
against specialty creditors, be clearly^ absolutely^ 
and utterly void, fruairate^ and of none effect. But 
it is evident that if the devisee Evan Jones had, 
as against us, nothing by the devise, neither could 
he convey any thing. 

The case of a devisee is put, by this statute, in 
a very different situation from that of an heir. 
The heir was, by common law, bound to pay spe- 
cialty debts, but such claims had no operation to 
make null the descent to him; heinherited, subject 
personally to the debts; the consequence of his 
having this legal right to the inheritance^ was that 
be might, and still may^ alien the estate ; and by 
such alienation, not only the alienee took dis- 
charged from all claims against the ancestor, but 
the heir also, having no longer any assets in his 
hands, was discharged. To remedy the latter in- 
convenience, section 5. enacts, that after alienation, 
the heir shall continue personally liable, but still 
the land shall be discharged. 

The situation of the devisee before this statute, 
was better than that of the heir ; for neither he 
nor the estate were liable to any demands against 
the devisor. The statute has made him also sub- 
ject to specialty debts ; but by different means; 
it avoids his title, as against the creditor: ac- 
cordingly, the distinction is kept up throughout 
the statute. In section 5, where the heir is ren- 
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dered personally liable after alienation, the legisla- 
ture thought it necessary to add a saving of the 
right of the bona fide alienee ; in section 7, the same 
personal responsibility is annexed to the devisee 
after alienation ; and his title had, by section % 
been also declared null and void. If therefore the 
legislature had intended to protect the estate in 
the hands of his alienee, it became much more 
necessary to introduce an express saving of his 
right, than of that of the alienee of the heir : as no 
such saving is made, the inference is very strong, 
that the two cases were considered a^ perfectly 
difiS^rent ; that the avoidance of the title of the de- 
visee against creditors^ is transferred to his alienee. 

The cases therefore, which apply only to the 
alienee of the heir, do not at all affect the present 
question: and no case has ever occurred, where 
the avoidance of the devise, introduced by this 
statute, has been circumscribed in its operation. 

It is material to observe, that these articles were 
only executory; and this is not like the cases, where 
it has been held, that marriage articles should pre* 
vail against subsequent judgments: for here the 
claim of the plaintiff is prior to the articles, and 
therefore should prevail against them. 

But these articles are avoided ; they contained 
a proviso to be void, in case of Alice refusing for 
nine months to ratify them by making proper con- 
veyances : by the fine she has levied, it becomes 
impossible for her so to do, and this amounts to a 
refusal to ratify the articles. And if this effect is 
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done dway, the defendant John Jones is in as heir, 
and liable to pay the specialty debts of his ancestor 
Owen Jones. 

Argument for the defendant. — It is very clear, 
that David Jones was liable to this demand ; but 
we are purchasers from him for valuable consider- 
ation, and therefore, as notice is not charged 
against us, we are not affected by any demand 
against him. Supposing him to be in as devisee, 
his conveyance, or covenant to convey by the mar- 
riage articles, leaves only a personal remedy against / 
him for the debt. 

Before the statute of 3 W. and M. a devisee took 
wholly discharged from all debts of the devisor ; 
and that statute has always been considered as 
bringing him into the same situation with the heir. 
The words in section 2, avoiding and annulling 
the devise, are only "as against the specialty cre- 
" ditor;'* they cannot therefore have a literal 
meaning, for otherwise it would enure to the be^ 
nefit of the heir also. But suppose you take the 
liberal meaning of the words ; the effect of avoid- 
ing a devise, is to let the estate descend ; then the 
avoiding the devise, "as against the specialty cre- 
" ditors," means, that they shall have the same be- 
nefit as if it had descended ; that benefit extends 
to give them a personal remedy against the heir or 
devisee, but no charge upon the estate in the hands 
of a purchaser. 

Section 7 makes the devisee, after alienation, 
" liable and chargeable in the same manner as the , 
" heir at law.'* But how iSsthe heir chai^eable ? 
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« 

He continues personally liable, but the estate is dis- 
charged in the hands of the alienee. Then if the 
devisee is personally liable like the heir, and the 
estate continues likewise chargeable, from which 
charge he is of course to indemnify the purchaser, 
he is liable and chargeable in a manner perfectly 
different from the heir. The clause must be con- 
strued to give the remedy against the person, in- 
stead of the estate, in both cases. 

If it were otherwise, this statute would give 
a greater benefit to the creditor upon a devise, 
than if the estate had remained in the hands of the 
debtor or his heir ; for a purchaser from either of 
them is protected : the whole purview of the sta- 
tute is to prevent a devise operating as an injury to 
the creditor; it does not intend to give any addi- 
tional benefit. 

The cases indeed have all been upon purchasers 
from the heir; but they have gone upon the ge- 
neral ground that specialty creditors have no lien 
on the estate, Parslow v. fVeedon, I Eq. Ca. Abr. 
149. ; but if they can follow it in the hands of a 
purchaser from the devisee, they have a lien. It 
has accordingly been the uniform practice of the 
profession to consider this as a certain and esta- 
blished principle. A purchase from the devisee 
has always been held perfectly secure from all 
specialty creditors, and the overturning that opi^ 
nion now would introduce the utmost confusion. 

But in fact, the defendants are not entitled to 
consider themselves as purchasers from a devisee. 
They take under a conveyance from Evan Jones^ 
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who was heir of the devisor 0^)en Jones. As soon 
as the particular estate to Rees Jones determined, 
and the fee vested in possession in the person who 
was then heir, he is to be considered as in by de- 
scent, his best title, and not by purchase under 
the devise. 

It has been argued that the articles were avoided 
hy Alice levying the fine; and that this amounts to 
a refusal to convey the estate according to the in- 
tent of the settlement. But such refusal is only to 
have that effect, if continued for nine months after 
request made. No»uch request is stated, nor in 
fact could ever have been made. 

Then if the articles discharge the estate in the 
bands of those who take under them, it is clear 
that the benefit of them neither has beeo nor could 
be waived. 

Such articles are binding upon the wife, though 
then an infant, Drury v. Drury^ & Bro, P. C. 670. 
Dumford v« Lane, 1 Bro. R. 106. and are to be 
carried into eicecution in strict set tlemen t Trevor 
V. Trevor, 1 P. Wms, 692. The fine levied by the 
husband and wife could therefore have no effect 
to defeat the settlement; for they had only life 
estates. 

But if the fine could convey the fee to the hus- 
band, he would then claim, not as heir of Evan 
or Owen Jot^e^ but as a purchaser from those en- 
titled under the settlement, and therefore would 
Atand exactly iq their situation* 

TOl^ II. , L L 
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S']i!*(tteherr ^'wiw^, in reply-— At the time of OwenJones's 
of the deTitor) death, his heir at law was Rees Jones, who took 
to ^. who upon only an estate for life under the devise; the re- 
is heir'of the ' mainder in fee vested at the time of the death of 
kriHn'by d?*' ^^® devisor, and the remainder-man, Evan Jones, 
Svue*^' ^^'' ^^^ being then the heir, took the fee as a purcba- 
8««r«V* ser; no subsequent event could change the nature 
of his estate. 

Then, if he took as devisee, we contend that as 
against us his title, and of course the title of all 
claiming qnider him, is void, according to the 
sta|;ute. 

Macdon ALD^ Chief Baron— Certainly the doubt 
M^hich has been raised lets in a discussion of the 
greatest importance upon the true construction of 
this statute. The general impression upon my mind 
has always been, that the statute has put the heir 
and devisee in exactly the same situation ; niak- 
ing them personally responsible, after alienation of 
the estate, as if they still held it; and discharging 
honAJide purchasers under them from all liability. 
It is rather singular that no case has ever occurred 
on the subject with respect to the devisee: probably 
the cases upon alienation by^the heir have been 
considered as putting both questions at rest, no 
distinction having ever before occurred. But as 
this is a matter of very great general importance, 
it is proper that we should weigh it well before 
giving any decision. 

* Vide Hob. 30. 1 Lord Raym. 728. 1 Rol. Abr.626. 
Preston v. Holmes, where the remainder-man is heir at th^ tim 
of the devise. . , 
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Macdonai.d, Chief Baron, this day delivered Sei3>nuiun 
the opinion of the Court. Saturday, 

SOth Dectmbtr^ 
1794. 

The only diflSculty in this case arises from the 
settlement.* It has indeed been attempted to raise 
another question vpon the construction of the sta- 
tute of William and Mary^ to shew that as against 
creditors a xleviseis wholly void; and therefore 
different from the case of lands descended: it is 
clear that no such distinction exists, fiefore that 
statute, the only remedy of a creditor was against 
the heir to the amount of the assets descended. 
A devise effectually defeated his claim ; the statute 
therefore extends the remedy against the devisee ; 
but in this case, as well as in that of the heir, it is 
clearly_the intent that the land should not be 
charged in the hands of a purchaser, and accord- 
ingly in both ca^es the heir or devisee continue 
personally answerable for the debt after they have 
parted with the estate in respect of which they 
became chargeable. 

It has also been insisted that the provisions in 
the marriage settlement have not been complied 
with, and that therefore its force is gone; that the 
fine amounts to a refusal on the part of the wife to 
settle the lands according to those provisions. It 
certainly was not so considered by the parties: the . 
fine, instead of being a retraction of the articles, 
and a refusal to comply with them, proceeds upon 
that very settlement. Whether those articles would 
have been carried into execution in strict settle- 
ment or no, certainly the fine considers the wife 

L L 2 
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as having an estate tail under that settlement, 
and cannot therefore be taken as repudiating it. 
Then whoever claims under that settlement holds 
as a purchaser for valuiable consideration, and 
cannot be affected by any personal equity against 
those from whom the title is derived. 
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De Giou t;. Dover, tn^'S^:,, 

1795. 

THIS wad an action a^instthe owner of a stage- F^^p^'^'"'*^ 
!/• ii/»i !../« b nonsuited by 

coach, for the loss of the plamtiETs goods mistake of a 

above the vplue of five pounds, which were entered most material 
to go by the coach. The coach set out from the S!aie!a«ew 
Swan with Two Necks in Lad-Lane, at which there Jji^if "^^* 
is a board stuck up to give notice^ that the pro- 
prietors will not be responsible for any parcel above 
the value of five pounds, unless entered and paid 
for accordingly. The goods were entered at the 
Gloucester coffee-house in Piccadillif^ which is a 
receiving house for this and many other coaches. 
No intimation was given to the plaintiff that this 
was not the original office of the coach. The 
book-keeper of the Gloucester coffecrhous^ swore* 
at the trials that there waa not in his office any no^ 
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tice similar to that in Lad-Lane. A verdict was 
accordingly found for the plaintiff. 

Plumer and Dauncey moved for a new trial, on 
an affidavit of the book-keeper, that he had been 
mistaken at the trial, and that such notice had 
been fixe^ up in his office. 

Piggot and C. Moore objected that this would 
be a new trial merely tp supply a defect in the 
evidence, which the defendant ought at first to 
have provided against. 

^i^j^7a Macdonald, Chief Baron. — Since the argu- 
ment of this case, we haVe consulted with Lord 
Kenton and several of the other Judges as to the 
practice, and we find, that where an evident mistake 
has happened, it is usual to grant a new trial. 

. An affidavit was then produced on the other 
$ide, that the notice at the Gloucesteir coffee- 
house was so small, and so obscurely placed, 
as to be scarcely discernible. 

The Court however thought that this point, be- 
ing the most material in the cause, ought to go 
to the jury. 
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Newman v. Franco. 



rpHis was a bill for an injunction, and to have Action on biiit 
•*• certain bills of exchange, upon whic^i an ac- bUho^ba^veSiem 
tion had been commenced at law, delivered up ^ ^fj*''*":^ "f ' " 

' It ' being given on 

having been given for money won at play. agamiDgtrans. 



The defendant demurred, on the ground that the 
relief was at law, and therefore a bill praying relief 
as well as discovery was void in toio. Price v. 
James, 2 Bro. R. 319. Collis v. Swainey 4 Bro. 
R. 480. Thrale t. Ross, 3 Bro. R. 57. 

, For th^ plahitiff, the cases of Rawdenv. Shad- 
well, and Baker y. Williams, Ambl. 269. were re- 
lied upon to shew a title to relief in equity. 

The Court over-ruled the demurrer. 

Hollist and Wear for the plaintiff; Plumer and 
Pemberton for the defendant. 



action: a< 
morrer was 
over' ruled. 



ROUTH V. PeACHv lOihFeb^ry, 



rpHE bill stated that the plaintiff arid defendant Jo^^i'^fjJ;? 
* were partners in trade, and agreed to dissolve Jf^*°^P;7J; 
their partnership ; that to settle their accounts ami- ^^^^J^p^J^J^^^^^ 
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b^which^he"** ^^^'y^ th«y fixed upon two arbitrators. Their 
puintiff wag award appoi n ted certain persons to collect the effects 
pjej^thea'ward. and pay all the debts, and to pay over the surplus 
tbotghtthe kill equally between the plaintiff and the defendant. 
^^r^^^i. The bill then stated that the receiver had collected 
cuiariyiheda. the effccts^ but that there was still a deficiency, 

mage sustained "^ 

by the plaintiff, the debts not being all discharged; that severed 
^ea.* * demands had been enforced against the plaintiff, 

for which he called upon the defendant to contri- 
bute. The bill also prayed that an account might 
be taken of the effects of the partnership, and 
of the debts. 

To the bill the defendant pleaded the award. 



Fonblanque^ for the plaintiff, contended that the 
award was no bar to the claim of the plaintiff* 
The award supposes a balance in favour of the 
partnership ; a deficiency has taken place ; the ar- 
bitrators have not provided for this contingency; 
of course, in such an event, the award is not final, 
where it has made no provision. The supposed 
balance was to be divided; but no mention is 
made of apportioning the deficiency. The plain* 
tiff has been called upon by the creditors, . and 
ought to be reimbursed. 

Planter and Short, contra. 

The Court thought that the bill oughi to have 
specified the objections to the award as a final set- 
tlement of the account It ought to have set forth 
the deficiency, and what debtis in particular the 
plaintiff has been called upon to discharge; till 
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these specific objectiODs are made to the award, it 
must be considered as final. 

The plea was allowed. 

This plea is set down for re-hearing. 



Dawson r. Princeps. Bamiag. 



AN action was brought by the holder of a billofAniDjanatipn 
exchange against the plaintiff the acceptor ; one who ii not 
he filed a bill for an injunction against proceeding wlt'*^**^^ 
at law in that action, and for want of an answer, 
the injunction was granted. The plaintifi* in the 
original action at law, then returned the bill of ex- 
change to his indorser, who commenced a fresh 
action against the plaintiff. 

Hart now moved for an injunction, as being rir* 
tually within the former order. 

Sutton objected that the second plaintiff at law 
uot being in the cause, nor any injunction prayed 
against him, could not be called before the Court 
by a motion. Had the injunction extended to re- 
strain the assigning the bill, there might have been 
fome ground for a motion. 
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Hart mentioned the case of waste, where an in-^ 
junction is often granted on motion, on fear of 
sudden waste, without being prayed in the bill. 

The motion was refused. 



nursday, GaBEL V. PfiRCHABD. 



y^ih February* 



Ifa sheriff tuf- 
fenapenoDar 



npHis was an action against a sheriff for an escape 
^BBU^o^^f of a person arrested at the suit of the plaintiff, 
for'the di*r^** ^tid whom the sheriff^s officer had permitted to go 
So^SIIot* at lai^e without putting in bail. 

merely for that 

sworn . Plumer moved that the proceedings might be 

stayed on payment of the sum sworn to and costs. 

Cause was shewn by Gihhs and Laws^ that the 
plaintiff was entitled to hold the sheriff as his se- 
curity for all the debt he could prove above the 
sum sworn to ; otherwise he is a loser by the neg- 
ligence of the sheriff. 

The Court were clearly of opinion that theplain- 
• tiff was entitled to proceed against the sheriff for 
the whole sum due to him from the original de- 
fendant. 

The rule was discharged. 
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The King v. . Sm^d^if. 



JfAVNCEY moved that part of a fine estreated ™;;^^^;jj,y . 

might be allowed for payment of the expences fine«£treBied 
of the prosecutor. He s^id that in Mr. Jb//t/fe's pences of the 
case in the Court of King's Bench, a part of the p"^**'^'°"- 
fine had been returned. 

Thomson, Baron. — That must have been doiie 
by the Court of King's Pench by virtue of a war- 
rant under the Privy Seal before the fine was 
estreated. 

The Court of Exchequer may remit a part of 
a fine estreated^ but cannot direct the application 
of it. 



Salisbury v. Hyde. ^Si^e rf«^ 

i|/roTioN to compound a jfue tarn action brought 
for the penalty for not having proper stamps 
upon indentures of apprenticeship. The action was 
brought in consequence of a quarrel between the 
parties, and was not taken up by the stamp-o$ce. 

* It was objected that the Attornetf General or (he 
Solicitor for the stamp-office should have had 
notice. 
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The Court, upon consideration, thought thi^ 
not necessary ; but that there must be an affida- 
vit of the sum compounded for, that the Court 
might know what was to be paid into Court for 
the use of the crown. 

There being no such affidavit, the motion was 
refused. 



setjeaDtsiDB Prige t;. Vaughan and Another. 

HalL 

Tuetday, • 
^ih Febrmry* 

An bfantiega. nHHis was a bill by au infant legatee against two 
^ourt IgaSt executors for ah account ; only one had proved 
tort^'^onVor" '^^ ^^^^ *' ^^^ other in his answer denied having 
them had not provcd, or having possessed apy effects of the 
nied having testator ; au^ no evidence was gone into to the 

recei?ed any . 

agwts; the ac Contrary. 

Goant was di- 
rected against 

both< Short argued that as a^nst biui the bill must be 

dismissed with costs ; the circumstanceof astrapger 
thinking proper to name any person executor to bis 
will, who does not choose to take upon him the 
burthen, can be no reason for his being brought 
before a Court, and made subject to the expences 
of a suit, or of an account. 

He stated that in the preceding week the Master 
of the Rolls dismissed a bill of the same kind on 
this ground. 
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Hichardsj contra.^— Whether he has possessed 
assets or no, can only appear on takingihe account ; 
he may prove the will when he chooses ; he ipay 
have proved it since his answer was put in ; he may 
act without proving it at all; since the answer, 
assets may have come to his hands. An adult 
legatee might waive an account against him if he 
thought proper; but theprochein ami of an infant « 

would be guilty of great negligence in suing only 
one executor. 

The Court decreed the account against both the 
defendants. 



Lloyd v. Hatchett. 

JOTATCffETT, mortgageein possession for thirty- a mortgagee 

three years, brought his bill to foreclose, on wWcVtho" ' 
i/oyd and other creditors of the mortgagor, hav-leSbeV^" 
ing obtained from him a conveyance of the equity moif Vo^JTcon 
of redemption for the useof the creditors at large j7«y«<* ti>« ^q"*^ 
filed a bill to redeem* At the hearing it was, tion for the use 
among other things, referred to the Deputy Re- Slngtht^"' 
membrancer to take an account of what was due No"thing'bey^^ 
to J^fbtcA^^/ upon a bond from the mortffa?or ofi***P®.°*'7«*« 

1 11 .11 mi tC be Claimed. 

nearly equal date with the mortgage. The Deputy 
Remiembrancer reported the whole principal, and 
interest for thirty-three years, to be due thereon. 
An exception was taken to this report, that the sum 
reported due exceeded the penalty of the bond. 
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Burton^ Plumer^ and Richards^ argued from the 
caseof 7w V. the Earlof ^t9i/€r£on,3Bro. Rep. 492. 
that a Court *of Equity would compute nothing 
beyond the penalty of a bond ; any interest beyond 
that must be a mere simple* contract debt, and can- 
not in any case be recovered, except against the 
obligor himself. The heir not being liable to 
^ simple-contract debts, as against him interest be- 

yond the penalty can never be tacked to a mort- 
gage. The original mortgagor and purchasers are 
in a better place than the heir ; for as against 
them even specialty debts cannot be tacked Xo a 
mortgage.* 

Partridge and Alexander^ contra. — The full in- 
terest is the sum due, and may be recovered at law, 
in the shape of damages. This is not like the case 
* of marshalling assets. The mortgagor, or the per- 

sons who stand in his place, can only be permitted 
to redeem^ on paying the whole that is due in 
conscience. v 

: The Court having referred it to the Deputy Re- 
membrancer to take an account of what is due on 
the bond, it is too late to object that the bond has 
no preference; and of course the whole that is in 
conscience due upon the bond must be paid. 

MACDONALD,Chief Baron.— I observe the con- 
veyance for the use of the creditors directs this 
bond debt to be first paid. 

♦ Vide Coieman ▼. Winch, 1 P. Wins. T?^ Morret v. Parkii 
2At]^.53. Archery. SnaiifStr. urn. 
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Thomson, Baron.— I remember being counsel 
in a case of Ketilhy v. Ketilby, before I^ord Bathurst^ 
where there was a devise for payment of debts. 
Simple-oontract debts, even for seventy years 
standing, were renewed by this devise, and Were ^ 
paid with full interest; but the bond-debts were 
only allowed interest to the amount of tha penalty, 
and were therefore in a worse situation than those 
upon siniple contract. 

The case stood over to this day, when the Court Thuuday, 
gave their opinion that Hatchett could claim no- ^^^^^'^'^"^'^y- 
thing beyond the pienalty of the bond; and there- 
fore the exception was allowed, v 



Smith and Another v. Burnam. JPVirfay. 

97.th February, 

inpHfe plaintiff Waldo sold an estate by auction; By the terms of 
the defendant was the highest bidder; by the mTdl^d&mtre 
terms of the sale a certain sum was to be deposited by^a\eru"n^^*^ 
immediately, and the rest of the purchase-money ^ay ; t^ey were 

•^ ' . ^ •' not then ready ; 

to be paid, or security given, by a certain day, on butthepurcha- 

; . , - . 1 1 rr\\ 1 • ser received 

a good title being produced* Ihe deposit was them afterwards 
made with plaintiff SmiZ/i' the auctioiieer. On the Jiin^^c^cinnot 
day fixed, Waldo did not produce his title, but did dfgtS.TSie''" 
a few days afterwards ; the defendant did not then Jljg^'^l^f*^'^'^ 
object to the delay, but took the abstract of the 
title, and examined it. Upon itispection he found 
that the premises were the subject of a suit then 
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pending ; he therefore refused to complete his pur^ 
chase, and brought an action against the plaintiff, 
the auctioneer, to recover the deposit. The present 
bill was filed for an injunction to restrain pro- 
ceedings in that action, and to obtain specific per- 
formance of the agreement 

Jtichards now moved for an injunction, on the 
ground that the agreement was still subsisting in 
full force ; and therefore^ although the purchaser 
must recover at law, the title not having been pro- 
duced on the day fixed by the terms of the pur- 
chase^ yet in equity he ought not to be allowed to 
take that advantage. In equity the time is never 
considered as of the essence of a contract; and be- 
sides, his conduct in examining the titlq without 
any objection as to the time, waives that pretence. 
Then, any defect of title he may pretend to have 
discovered, is a question to be determined at the 
hearing ; till the validity of his objection to it is 
determined, he cannot be judge in his own cause, 
and rescind the contract. The proceeding to take 
advantage of his strict legal right would have that 
effect. 

Fonblanquey contra. — The defendant in his an- 
swer says, he would not have taken any objection 
to the delay if the title had been good ; he found 
it bad, and'does take the objection on the ground 
of the delay; this can never be considered as a 
waiver of his right to consider the agreement as at 
an end. It is expressly declared in Pincke v. Cur- 
teisy 4 Bro. R. S39. that on sales by auction, if 
the vendor does not comply with the terms of sal^ 
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at the day fixed, the vendee may consider the 
agreement as concluded, and demand his deposit. 
Besides, it appears here that the title is bad upon 
the fabe of it; the abstract admits the validity of 
the title to depend on the event of a suit. A Court 
of Equity will never compel a bidder to com- 
plete his purchase where he buys a law-suit with 
it. Cooper v. Deniie, 4 Bro. R. 80. 

Macdonald, Chief Baron. — The defendant did 
not mlake any objection as to the delay, when the 
abstract was presented to him; by proceeding to 
examine it he goes on in pursuance of the agree- 
ment, and waives the objection. The validity of 
the title cannot be determined in this stage of the 
cause ; nor can the defendant determine that ques^ 
tion. To allow him to proceed on the action ^ 
would be to let him rescind the contract. 

The Court granted the injunction on the deposit 
being paid into Court. 



Smith v. Target and Others. 



Same day. 



C^MITHwdiS lessee from year to year under Target A^nant. 

of a public house, at the rent of 10/. a year, en^^vith^uiti 
Target held under /i. B. Some disputes arising, ^fiv'^e to\t^' 
and TarseCs landlord claiming a right to deter- ^""^"'^"^'s can- 

® o s> ^^^^ not make them 

mine his holding, leased the same premises to the in^-rpiead. 

Stmb, 
VOL. U. MM 
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sacb m bill, if other defendants Hodgson and Co. who eare notice 

the whole r#nt ,.../« • . t i . 

•ciueiiy due i« to the plaintiff to pay over bis rent to Inem as laii(W 
iHn bo'di ir^ ' lords. He accordingly paid them the rent for that 
mused. year. Target brought an action for that and four 

other year^ rent, then also due to him. The plain- 
tiff paid into court the first four years rent, and filed 
this bill to protect himself firom the payment of 
the last; praying, that the defendants might in- 
terplead as to the right to that year's rent and the 
future rent of the premises. The defendants did 
interplead, and the cause now came on to 'be 
beaid. 

PAimerand Stanley^ for the defendant Target, in« 
sisted, that the plaintiff had shewn na title to make 
them interplead. It is against the general policy of 
the law, that a tenant should m any shape be 
allowed to call in question the title of his landlord) 
and accordingly he cannot compel him to inter- 
pleads Dungmf V. Angove, S Ves. junior, 904. 
* An interpleader can only be where two pefsons^ 
claim the same debt or duty from a third; then 
the future rents can only become the subject of 
such a bill when they become due. 

The rent paid to the defendants Hodgson and 
Co. cannot be the subject of an interpleader; for 
they have received, and, therefore do not claim it. 

Besides, the rent is only 10/. in the whole, the 
tenant deducting the land-tax from it; then the 
sum actually in dispute is less than 10/. and below 
the dignity of the court. 



^ 



■t 
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ScafeytoT the plaintiff ^ SindBurt(m2iXidAgar(oTthe 
defendants Hodgson and Co. argued, thajt the titles 
of the parties interpleading ought to be gone into. 

The objection as to the smallness of the sum is 
donejaway by the future title being in dispute; and 
as ttie subsequent rents up to this time ^re, or 
ought to be, paid into court, that is a fund more 
than sufficient to retain the bill on that account. 
So in tithes^ the most minute demand is decided 
where the right is disputed. 

The two parties interpleadingybotti claim the same 
thing, a compensation for the use and occupation 
of these premises ; and the payB^nt to one of the 
defendants under a mistake, if it shall so turn out^ 
cannot put tlie plaintiff in a worcfe situation than 
he was before. Here the plaintiff claims no right * 

to the premises, and prays the decree of the Court 
touching the rights of other persons, to protect him* 
self from danger. He is within the general defi« 
nttion of a party entitled to #le an interpleading 
bill. Mitford, 3«. 

Dwng-eyand^n^oi;^ was decided pri nci pally on the 
grouxid of very gross fraud and collusion. No ge- 
aeral rule is established to prev:enit g lessee from 
ealiing his landlord to interplead. Com. Dig. 
tit. Chancery (.3 T). Gilbert's Chancery Forum 
Rmumum, p. 4&.; ^ud Surrey v. Lord W^ftham^in 
Chancery* 28tb Feb^wary 171^6*. Th^ objection 

* aihis apj^ears .{feom tbe r«»giato^8 boK^ 1734. J^. p. {248.} to 
hare been a« follows : ^9 

• The plaintiflBi shewed for cause agamt di^l^ j^ iiyuaction 
M M 9 
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to his questioning his landlord's title does not ap- 
ply; for, to the answer to an interpleading bill, no 
exception lies, and the landlord therefore is not re- 
, quired to discover more of his title than he thinks 

proper. 

Macdon A LD, Chief Baron.— If this case were 
of sufficient importance, 1 should perhaps consi- 
der it a little more before giving an opinion upon 
it. At present I am strongly inclined to think, 
that such a bill by a tenant against his landlord 
will not lie. It would be extremely mischievous, 
if he were allowed, in his own right, or that of 
others^ to call in question the title of the person 
under whom he holds. 

It is said, that he need not disclose his title, 
because no exception lies to his answer. 

This is a mere fallacy. No exception lies, be- 
cause it is his own interest to set forth his title in 

which they had obtained to restrain Lord Walthamfrom proceed- 
ing at law, that the late Herman Olmius deviled sundry estates 
in Essex among his children in certain proportions. Lord Wal- 
tham being in receipt of the rents of the whole estate, and re- 
presenting himself to be entitled to grant leases thereof, demised 
to the plaintiffs; that the other defendants claimed the said 
estate; and that several suits had been instituted and were still 
"depending concerning the same; that the di£P<^rent defendants 
all claimed the rent from the plaintiffs, and threatened to dis- 
train or sue for the same, or bring ejectments ; that the plaintiffs 
had exhibited this bill to make the defendants interplead. 

Lord Waltham\ answer admitted the pendency of the suits. 

The injunction was continued to the hearing, on the plaintifft 
paying the rents into Court. 
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asufficient manner ; if he does not, the judgment on 
the interpleader will be against him. 

Butthetrifling sum for which the suit is brought ' 
prevents us from entering further into thatquestion. 

The bill was dismissed with costs. 



Stone v. Lidderdale and Others. 

MT BENYON, in consideration of 120/. paid by f^X'S^y 
him to the defendant Lidderdale. obtained of»«>offi'=«'>" 

/. , . . P 7 p 1 1 /« 1 the army is bad 

trooi him an annuity ot 20/. for the defendant's jurqnitv, as 
life; and for securing the payment thereof, thede-'^*^ "*^ ^^' 
fendaht assigned to him all right or interest which 
he had, or might have, to half-pay as a reduced 
officer in the army; and thereby granted to him 
a power of attorney, irrevocable, for receiving the 
same. This annuity and sjecurity were assigned 
by Benyon to the plaintiff. The defendants, the 
paymasters of the forces, had refused to pay over 
to him the haff-pay of the defendant Lidderdale^ 
in consequence of a countermand of the letter of 
attorney, and an aqtion brought against their pre- 
decessors, the Duke of Monfrose and Lord Mul^ 
gravey by the defendant Lidderdale^ to obtain pay- 
ment of the half-pay to himself; in which action 
he recovered. Vide 4 Term Rep. 248. This bill 
M'as filed to have the effect of this assignment as 
a security for the annuity. 
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Plumer^ Stanley, and Fonblanque, for the plain- 
tiff, argued, that the assigninent, although it could 
not be inforced at law, as being no certain right, 
but depending on the gratuitous bounty of his Ma- 
jesty, was yet good in equity. A transfer of any 
valuable contingency or possibility, if made for 
good consideration, is affirmed in equity. Thus, 
the chance of a presumptive heir to ^outlive his 
ancestor, and inherit his estate, may be sold. Hobsan 
V. Trevor^ 2 P. Wros. 191. So the sale of an ex- 
pectancy of a legacy by the will of a person then 
living is binding. Beckley v. Newland, 9 P. Wms. 
189. And it is adopted as a general rule in equity, 
that a possibility may be assigned. Wright v. 
Wrighty iVez. 409. And the same rule is confirm- 
ed by the case of Jones v. Roe, 3 Term Rep. 9S* 

Accordingly, it was held in Crouch v. Martin, 
9 Vern. 695. that the future wages of a seaman were 
assignable; and this receives a legislative confirma. 
tion with regard to the pay of the navy, by the 
1 Geo. II. St. 9*. c. 14. which enacts, that^ for the 
future, such assignments shall be void. The same 
determination has been adopted both at law and ia 
equity, as to the assignments of the half-pay of 
officers in the army. The case of Orainger v. 
Wyvill*, heard twice before Lord King, first in 
August, and again in October 1798, was an applica- 
tion to sequester the half-pay of an officer in the 
hands of the treasurer of the navy. The Chan* 
cellor, after much deliberation, granted the appli- 
cation: he said, the first time that money hadbeen 
sequestered in the hands of the public officers, was 

* This case was cited from Mr. Hargra^e*^ MSS* 
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in a case before the Master of the Roils, who or- 
dered half-^pay in the bands of the treasurer of 
Chelseu Ilospitalto be sequestered ; and accordingly ** 
Lord King laid it down as a rule that half*pay 
should be considered liable to sequestration. This 
negatives the existence of any r^ile in. equity to 
retain the hal^pay unalienably to the officers. 

t 
So, in Stuart v. Tucker, 9 Bl. R. 1 197. an assign* 

ment of half- pay of an officer was held good. In \ 

the case of Gomtz v. Graham there cited, Lord 
Hardwicke estabHshed the same point, and re- 
versed the decree of the Master of the Rolls to the 
contrary. The case of Vates v. Elliott^ also cited 
in the case of Stuart v. Tucker^ was ruled in the 
same manner by Lord Mansfield. And in the case 
of Spencer y. Cox and Drumrmmd* 1773, Lord 
Bathurst affirmed a decree of the Master of the 
Rolls upon the same principle. 

* In that case the plaintiff had bought an annuity from an 
officer on fall pay, secured by bond and judgmenty and by an 
assign ment of his pay, with notice to 4he defendants, the agents 
of the regiment, to pay it over to the plaintiff accordingly. The 
assignor being abroad on service in West FioridOf the plaintiff 
demanded payment of the arrears from the defendants. They 
objected till they should hear from the regiment that he had not 
taken up his pay abroad. The plaintiff filed this bill. The de- 
fendants proved, that by the rules of the army the officers are 
at liberty to take up their pay from the regimental pay-master 
abroad, and that the agent is answ^ble over to him.% His 
Hotiout, however, decreed, that they should pay the money in 
their hands in discharge of the arrears, and also the growing 
payments df the annuity out of such monies as they should re>» 
ceive on account of the assignor. 

The Chancellor varied the decree, by ordering them to dis«> 
Gharg^ the annuity only out of what should remain in theiar 
hands after the deoiands of the pay-master. 
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These decisions in the Courts of Equity, where 
the point has come fairly before the Courts have 
never been weakened by any contrary decisions in 
those Courts ; and such established authorities 
ought not to be overturned upon any fanciful spe- 
culations of public policy; which, as is observed 
, by Lord Loughborough^ i H, Blackst. 337r are 
more proper for tJie consideration of the legislature 
than of a Court of Law. 

The cases which have since been determined at 
law, and which seem to contradict these decisions, 
may easily be distinguished from them. The first 
is that of -FVar^y v. Odium, 3 Terni Rep. 68 1 . Upon 
the assignment of the effects of an insolvent debtor 
under the Lords act, it was held that the half-pay 
should not pass by the assignment; neither would 
any other mere possibility, such as the probable in- 
heritance of a son to his father, or the prospect of 
a legacy, pass by such assignment; it must be 
some vested interest upon which the assignment 
under the Lords act can take effect. The same 
answer may be given to the case of Captain Ken^ 
nedy^ a bankrupt, which is there cited. 

Besides, an assignment of a chose in action is 
always bad at law ; as each payment becomes due, 
it is merely a chose in action, and cannot in law be 
assigned; much less can the possible future right in 
it be the subject of legal assignment. This is a 
sufficient answer to those cases, and also to that of 
Barwick v. Read^ 1 H. Blackst. 627. (which was 
never argued), and the case determined between 
the prese,nt parties in the Court of King's Bench, 
. 4 Term Jlep. 248. in which this is taken notice of 
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by the Court as a principal ground of the determi- 
nation. If, in the decision of these cases, the Courts 
have not confined themselves to those grounds of 
law which were fully sufficient to warrant the 
judgments given, but have also given their opinion 
upon the general effect of such assignments, sup* 
posing them not shackled by those rules of law, 
such opinions must be considered as extrajudicial; 
and however respectable the authorities may be, 
they cannot be opposed to the express determi- 
nation of Judges of the Courts of Equity. They . 
may stand upon the other ground consistently 
with those cases, and therefore should not be 
considered as clashing with them. 

' The plaintiff stands upon the strongest equitable 
claims ; he has given a valuable consideration, sup- 
posing the security good. The instrument purports 
to be a letter of attorney irrevocable; perhaps at 
law, it must from its nature ever continue revo- 
cable; but to revoke it in contradiction of an 
express agreement is such a fraud as a Court of 
Equity should never allow to succeed. 

Romtllyy forthedefendant. — It seems formerly to 
have been the opinion of the Courts that half-pay 
was assignable, and while that opinion remained, 
no distinction was ever taken between the rule of 
law and equity, ^y StiLart y . Tucker \i appears 
that if assignable at all, it is equally so in both 
Courts; and accordingly the subsequent decisions 
restraining such assignments have never hinted, at 
any such distinqtion. The first case so decided vvas 
thatof Catheart v. Blackwood^ upon an appeal from 
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the Court of Session in JScatkmd to the House of 
Lords, 96th of February 1766. The question was^ 
whether acertilicate under an JSn^/M&coiniiiissioD of 
bankruptcy was void, the bankrupt having omitted 
to insert his half^pay in the schedule of his effects 
upon his examination. It was held» both below and 
in the House of Lords, that the half-pay was not 
i assignable under the bankruptcy, and therefore that 

the certificate was valid. In the case of Flarty v. 
Odium^ thesole ground of decision was the illegality 
of such assignments, on the score of public policy. 
Similar cases are there cited in the Courts of Com* 
mon Pleas and Exchequer. The principle is M* 
lowed in the case oiBaruiek v. Reade, in the Com* 
mon Pleas, and is again expressly recognized and 
adopted in the decision of the action at law between 
the present parties. Whether any other ground of 
decision might have been adopted in these cases, it 
is useless to inquire. The only question that re* 
mains is. Whether the principle there established is 
equally applicable in equity as at law ? The ground 
of public policy is in general a good ground of de* 
fence in equity, whether it is so at law or not; as 
in marriage brokage bonds, bonds in fraud of mar- 
riage settlements, cases on offices not included in 
the 6th and 6th Ed. 6», and many others. 

Half-pay is granted for the purpose of keeping 
experienced officers in such a situation as not to be 
compelled to turn themselves to other pursuits, nor 
be by any circumstances reduced to extreme po- 
verty. The allowing it to be assigtied defeats this 
purpose. Accordingly, Lord Bathurst^ when he 
decided in favour of such an assignment, lamented 
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^that the authorities did not warrant a contrary de- 
t^rtninatioii. These authorities have since been 
found, and his opinion is to be considered as against 
the assignment, when so supported* ^ 

Macdonald, Chief Baron. — ^The principle of 
policy upon which the late cases have gone, does 
not seem liable to the objections that have been 
raised against it. To discuss the question of public 
convenience before establishing the common agree- . 
ments between n>an and man, would lead to endless 
confusion* But in this case the public is immedi- 
ately interested ; the subject of litigation is a grant 
from them to their servants; the nature of that 
grant, and the conditions to which it is subject, 
may well be ascertained from considering the ends 
of public policy in making the grant, without ad- 
mitting the same principle of decision in cases of a 
merely private nature. But the case is of consider- 
able consequence^ and the decisions appear contra* 
dictory ; the Court will look into them. 

The judgment of the Court was this day deli- Sat^irday, 
vered by the Chief Baron. 

He stated the case.— 

For the plaintiffs, it has been argued as a general 
principle^ that a matter in expectancy, although not 
assignable at law, may be assigned in equity. The 
cases of Hobson v. Trevor^ Wright v. Wright j and all 
that class of cases^ have been cited to prove this 
position ; and certainly, as a general rule» it must 
be admitted to be true. 
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Then they argue, that the present case is no ex- 
ception to that rule« and rely on the act 1 Geo. II. 
€L 9. c. 14. as proving the pay of the navy to have 
been assignable before that time. 

The only case upon the subject prior to that act, 
was the case of Crouch v. Martin^ 2 Vern. 595. 
There the Court held, that a seaman's wages were 
assignable for valuable consideration ; and the 
ground of the decision was, that the consideration 
given was in reality a payment by advance of the 
wages, and that therefore they were not to be paid 
over again. It does not appear that the Court there 
took at all into consideration the intention of the 
legislature upon the Subject. 

The statute referred to does not seem to have had 
this decision in contemplation. It is not confined 
to pay only, but extends to every other claim of the 
seamen, and provides against their being defrauded 
of therigt^ts which had accrued,or might afterwards 
accrue to them. The purview of the statute is to 
guard them from frauds of every kind. No infer- 
ence can therefore arise of the opinion of the legis- 
; lature as to this particular question. 

T he cases of Stuart v. Tucker^ i n Blackstone^s Re- 
ports, and Gomez v. Graham^ there cited, are moredi- 
rectly in point. The cases of Grainger v. Wyvtl^ and 
Spencer v. Cox and Drummonrf, havealso been cited. 

The three last are cases of whole pay. In that of 
Stuart V. Tucker, the distinction is taken between 
whole and half-pay: and it is observed by the 
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Chief Justice, that if whole pay is assignable, a 
ybr/ion half-pay must. In Granger y. Wyvil^ Lord 
Kingwns at firstagainsttbesequestration, although 
by the nature of the application that could only re- 
late to pay then actually due; he at last granted it 
with reluctance. Ifa the case of Spencer v. Cox 
zndDrummandy Lord Bathurst shewed equal reluc- 
tance to break through the rules of public policy, 
and doubted much before giving his decision. 

Half-pay is intended by the state to provide de- ' 
cent maintenance for experienced officers, both as a 
rewardfor their past services, and to enable them to 
preserve such a situation that they may always be 
ready to return into actual service. 

It materially differs, therefore, from the general 
case of expectancies, which certainly may in equity 
be assigned. By such assignment no public interest 
is thwarted. Thus a penMOO is equally uncertain 
as half-pay ; but as no future benefit is meant to 
arise to the state from gj^nting it, a material dis- 
tinction arises between them. 

The case of Stuart v. Tucker seems to consider 
half-pay only in one point of view, as a reward for 
past services; but that evidently appears not to be 
the real intent of the legislature. In that case, Mr. 
Justice Gott/c^ refers tothecaseofO/iverv.fnn/bnn^; 
in Dyer; it is not there said for what purpose ; but 
when we recollect, that the same Judge concurred 
in the contrary decision of Barwick v. Read, 
H. Blackst. 637* and again cited the same case 
from Dyer in corroboration of the latter judg- 
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snent^ for which it is a strong autborityj we can* 
not hesitate io seeing that it must have been cited 
by him on the foraier occasion as raising a doubt 
of the judgment then given. 

That case in Dyer, and the decisions in both the 
other Courts^ in questions similar to tbe present, 
fix the true principle of law upon the subject. The 
Courts of Justice are not indeed to enter into any 
general abstract notions of public policy in their 
' decisions^ in opposition to the express intention of 
the parties ; but in deciding upon the nature of a 
public grant, the great object of public policy 
in making that grant, is to be attended to. Tbe 
general intent pervades the whole j; each yearly 
payment is subject to it ; perhaps it may be more 
Htrong where the gratuity is annnal^ as in the pre* 
sent cade. 

The c^ses of Flatty v^Odlum^ Lidderdait v. the 
Duke of MmUrose, and Barwick v» Read^ decide 
the present. 

As in the case put in Dyer, the annuity granted 
to a main on his being created a Duke, for support 
of his dignity, could not be granted over ; so the 
half-pay, being given for a similar feaiKm qS public 
policy, cannot he transferred ; to use the words of 
^ my Lord Dyer» *' it is incident tQ the cause for 
*' which it was granted," and cannot be separated 
from it. 

TJbe plea was allowed. 
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Flint v. Field. ~ ^S^^* 

TUB bill prayed an account of rent? and profits The piawtw** 
"^ equity must ap^ 

of certain premises; it stated the plaintiff to p«ar in the 

be entitled thereto as heir at law, and the defend* the biu 

ant to be in possession. The bill then suggested 

that the defendant pretended to claim under some 

fine and demise, and charged that if any such 

existed, the testator was insane at the time ; whicb 

the defendant at other times admiitedj, &c« 

The defendant demurred. 

The Court held the bill to be bad. The whole 
equity oS the case consists in the pretences, the 
charges in answer to those pretences, and the 9A^ 
missions ; there ought first to be a case averred, 
and then the pretences and charges are properly 
introduced to support it. 

The demurrer was allowed. 



GojDBOLT t;. Watts. 

rpHE bill stated that the plaintiff agreed for the ]j;f*j*'^[*^^*^ 
purchase of certain premises, and in order to an lodeaHiity 
raise the money to complete the same, the defend- plaintiff fii«d 
ant joined with him as security to dne Ramie, who Injiwctio^'?'' 
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without off^r- advanced the money, the plaintiff eivine the de- 
nmrnm^mn fur fondant a bond of indemnity. After a variety of 
•oiiitM^ttiiL other circumstancrs, the bill stated that Ramiesned 
wn'wiidii! and arrested the defendant for ihe money, who was 
obliged to confess a judgment to him, and lode- 
posit in his hands the title-deeds of an estate be- 
longing to the defendant. The defendant brought 
an action on his indemnity-bond. The bill, upoii 
aeveral charges of fraud in the course of their mu- 
tual transactions, prayed an injunction, and to have 
the bond delivered up to be cancelled. No offer 
WM made in it to indemnify. 

The defendant demurred. 

The Comrt thought the want of mn offer to make 
»lis6iction^ where it a^ipeared the defeaduit had 
mlljr suffered incoaTenienoe and losi^ w» CoaL 



The case is most proper for a decisk« cclaw« and 
viuM have been sent theie at last oa aa tss«« oT 
ifmmtwm dMrnuiskmita^ if the b: J bad hem so 
rranied as^ r^ adm:t of it. 



CorTi3i r^ B<LJi%K ami tOiits^s. 



^'W4JtaW»^ 



. - ^ ^^^ ix Ltmim ice t;^ iidainmc Mawftyv 
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Thames. The defendant Changeur^ as agent for the *^*2;i,^t%,,^ 
house ofChangeur and Co. at Bourdeaux, freighted freighted her t« 
tfa i s vessel for Bourdeaux^ and to take in a cargo there* was detained 
The plaintiff guaranteed the due perforniance of tVi^J'an^ddl" 
Changeur's agreement and charter-party. The ship JJ^^^wf ^^^ 
arrived at Bourdeaux on the 30th of Ausn$t 1753, J'/^^^a govem- 
at which time an embargo was subsisting upon all declared them. 
neutral vessels there, by order of the government indemaify^aii 
of France. The vessel was detained under the said ?oTtJi^*ffem" 
embargo until the 23d day of MarcA 1794, when the .nJ**,,*^^,*^^^ 
a&rents of Changeur at Bourdeaux discharged her. (an^ng/iiAsub. 

o o o jecl) not being 

able to take ad- 

By a decree of the National Convention, it was ^JS^'hl dl!^ 
resolved, that the French nation ought, in justice, fondant muBt 

endeaTOur to 

to grant reasonable indemnity to all fort^ign ow.ners, get an indem- 
whose interests were injured by the said embargo. Mforebeam"^ 
It was therefore ordered, that the sum of 800,000 JU.*^*^*""* 
livres should be advanced to the captains of such 
vessels, on account of their indemnity, in propor- 
tion to their wants. 

The bill stated^ that the master of the vessel had 
received some portion of this indemnity. 

The Changeurs becoming bankrupt, and the 
freight not being paid, the defendant Biane brought 
an action against the plaintiff. 

The bill was filed, to discover whether any in- 
demnity had been obtained, and to compel the de- 
fendant Macauley to proceed to procure from the 
government of France^ d\l such compensation, for 
. the detention of the ship, as could be obtained, be- 
fore he should call on the plaintiff for payment; 
and prayed an* injunction in the mean time, 

VOL. !!• N N 
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The defendant Blane put in his answer, by 
which he denied that any compensation had been 
made by the French government to him, or to his 
owners, within his knowledge. 

Macauiey had not answered, being abroad. 

Burton^ Graham, and Hollist, now moved for an 
injunction, relying on the case of Wright v. Nuti^ 
1 H. Blackst. 136. FolUott v. Ogden.'xhiA. 123. 

Plumer and Stanley, for the defendants^ took the 
distinctiod, that in those cases there was a fund pro- 
vided, from which the creditor might have had re- 
dress if he chose to resort to it. Here there is 
only a vote of what ought to be done, but no steps 
have as yet been taken in consequence of it. By 
thesame reasoning it might be argued, that in every 
case where an injury is committed by any state to 
neutral property, no action will lie against those who 
have guaranteed the safety of the vesseli till redress 
is demanded and refused by the offending state* 

Macdonald, Chief Baron. — Thecase is pecu- 
liar. Undoubtedly the injury done by the French 
to neutral vessels, ought in justice to be repaired 
by them. They say, they will do so. This 
promise takes it out of the case pf a mere unad- 
mitted claim upon their justice. It strikes me, that 
a court of equity is to look for the performance of 
such a promise by the government of JPfvtncg, and 
not to presume a direct refusal of a right which 
they admit to exist. But w^e shall look Ibrther 
into the cases which have been cited. 
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M ACDONALD, Chief Baron. — As the existing ssthFeftrwary. 
goverament of France have promised to indemnify 
the neutral owners, we are to presume that that 
promise will be fulfilled. Probably it has already 
been so in part; but whether any compensation 
either has or can be received^ cannpt be knoWn 
till the coming in of Mdcauley^B answer, who 
alone was capable of claiming it. The injunction 
mUst be granted, the plaintiff bringing the money 
into <;o^rt. 



Gabbit v. Cavendish. same day. 

rilHE defendant being sued as executor, admitted 
to have in his possession certain books, con- 
taining the accounts of the estate. He was ordered 
to deposit them in the hands of the Deputy Re- 
membrancer, for the inspection of the plaintiff. 
It was afterwards referred to that officer to take an 
account of the estate. The defendant, in order lo 
make out such account, applied to be allowed to 
inspect and take copies of the books. This was 
refused at the office, unless he would pay for office- 
copies. 

Cooke now moved that the defe.ndant might have 
this liberty as his right. 

The motion was allowed. 
N N 2 
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Same day. GoODMAN V. PuRCELL. 

I^N marshalling the assets, a question ^rose, 
whether bail in error, who had been obliged 
to pay the bond on which the action was brought, 
and costs, were specialty creditors, or not?—The 
Court this day delivered their opinion, that the 
demand of the bail was clearly a simple contract 
debt. 
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Sir John Pechel, Bart, v,. Fowler and Others. 24^^^*^',/. 

THE plaintiff filed this bill against the defen- ^? * ^'^^^^ **> 
, . . ^ - sel!,a8ugges- 

dants, stating certain mortgages, and a con-tioniothebm 

yeyance of his estate to the defendants, in trust cooTu^cTorthe 

to^sell; that the defehdafats had advertised the gtSffi^^^^^ 

premises for sale; that the notice of the intended '^\^\^l^i^ 

sale was much shorter than usual; and several ?':*'"°*!^°'»'* 

injunction to 

circumstances, which tended to shew, that, by the »top the in- 
sale, if made, the plaintiff would sustain great loss. 

As soon as the bill was filed, Plumer, for the 
plaintiff^ moved for an injunction to restrain the 
sale, upon an affidavit verifying the facts stated in 
the bill, and stating, that the sale was to be made 
next day. ^ 
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The Court refused the injunction, as not being 
one of the cases in which, on account of irrepa- 
rable injury to the plaintiff, the Court proceeds 
in this summary way. If the trustees shall be 
guilty of a breach of, trust, in making the pro- 
posed sale, they will be answerable to the plain- 
tiff for the damage sustained. 



Someday, REMINGTON V. DeVERALL. 

rrpoN a motion for an injunction to stay proceed- 
^ ings at law, it appeared, that the defendant 
had agreed to purchase an estate from the plaintiff 
for 100/., and foi: an annuity for her life; but it 
Was not specified what security should be given 
for the annuity: and the question now made was 
respecting this security^ the defendant offering bis 
bond and judgment as sufficient. 

The Court decided, that it should be secured bj 
being charged upon the purchased estate, as well 
as by the bond and judgment of tha defendant. 

Stratford for the plaintiff; Gif, Wilson for the 
defendant. 



\ 
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WOOLLEY V. DrAGE. ^ Sameday. 

BILL to redeem a mort^ffe. It was referred to Money dig 
the Deputy llemembrancer to take the usual mortgagee shaii 
accounts. The principal money lent, carried 6 per rntereltw t^* 
cent, interest. The mortgagee being in possession, ^"»'"*'»"*»' 
had advanced money for fines on renewals of leases, 
under which the premises w^re held. Upon these 
9Ums. the Deputy Remembrancer allowed only 
4 per cent, interest. Exceptions being taken^ 

The Court allowed the exception. The interest 
upon the advances must be regulated by the in- 
terest payable upon the money originally lent. 

*Shuier and Short for the plaintiffs ; King for the 
defendants. 



Hyde v. Donne. o^l^if^'/ 

fWfHis was a petition praying for a rehearing, or 
for leave to file a bill of review. The decree 
having been signed and inrolled, the prayer of a 
rehearing was irregular. The Court refused leave 
to file a bill of ifevlew because of the uncertainty 
in the prayer of the petition. The party must pray 
a»pf(5ijft<?.rQTOqdy, 

Plmnerfbi tha petitioH ; Omlow against it. 
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UtM%. * ' JaMEQ ». GiLLADAM. 

CIIMEON moved to stay proceedings upon a bill 
filed, till the plaintiif or his solicitor should de- 
liver to the defendant a note of the residence of 
the plaintiff, he being an uncertificated bankrupt, 
and not being found at the place where the bill 
described him to reside. 

The Court doubted whether they could grant 
this order, and the case standing over, 

Tuesday, SimeoH^ ou a subsequent day, moved for a rule 
sthJifay. - ^^ shew cause why the plaintiff should npt gite 
a note of his place of abode, or security for the 
. costs. 

This rule was granted, and no cause being 
shewn » was afterwards made absolute. 



Ist May, 



W! 9 ? i j i 



Friday, Adams v. CoxiSthue^t. 



JffARTlN moved that the plaintiff might be 
ordered to give swurity for costs, upon affi- 
davit that he was about to leave the kingdom. 
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The Court, on the authority o{ Beckman v. Le- 
graingCj refused to make the order ; but gave leave 
to mention it again. . ^ 

The application viras not renewed. 

. The cause was on the equity side of the Court. 



GaDD v. WoRRAL. friday, 

>, Sthilfay. 

4 N injunction obtained on the original bill, was 
•^ dissolved on the coming in of the answer. 
The plaintiff filed a supplemental bill, and the 
eight days time for answering was expired; but 
the defendants were not in contempt. 

. Plumet Bnd Lewis mbved for an injunction on 
the merits disclosed in the supplemental bill, and 
sworo to by affidavits. ' 

Stratford for the defendant. 

The Court rejected the application, the defend- 
ant aot being in contempt. 
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Same day. ChAPMAN V. LaNSDOWN. , 

Apicaofout- nriHE defendant pleaded theoutlawry of theplain- 

Uvryoagbtto i .«* rii i • i i i • 

be Bet down for tiff. iSAof/ Obtained an Order on the 98th ot 

dcfen'dant!'^*** ^/^«A to discharge the plea on the informality of 
the practice, the plea not being set down for argu- 
ment on the first day of this term, although en- 
tered more than eight days before. 

Cox moved on the 6th of May, and again this 
day to discharge that order. He insisted that the 
rule which compels the defendant to set down the 
plea for argument, does not e^ctend tp tbo96 cases 
where the plea is of a matter of record, which does 
not admit of any reply, and upon which the Uw 
does not suppose that any argument can be. If, 
however, the plaintiff wishes to take advantage of 
any informality in th^ plea, hemay«etitdown for 
argument; QtberwJ^^ it is allowed of course, Pract. 
Reg. in Cb. 977. 989. Lord Clarendon's Orders, 
97. Othex pleas, if not set down, would remain 
for ever undisposed of. 

Short, for the plaintiff, relied on the practice of 
this Ct)urt being general tor all pleas to be set 
down by the plaintiff. Rules^ aad Orders of Exch. 
B2. N. 10. and the opinion of all the officers ac- 
cordingly. 

Cox. — The officers agree that no instance has 
occurred. They have therefore no data upon 
/ which to form an opinion. 
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The Court were of opinion that the plea ought . 
to have been set down by the defendant ; but as 
the practice of the Court of Chancery is different, 
and the party had been misled by that, and by the 
obscurity of the rule here, he had leave to set it 
down for argunaent. 



GaDD v. WoRRALL. Wednesday, 

13th May. 

rpHE defendant having brought an action against 
the plaintiff, the original bill was filed, and 
an injunction obtained. The defendant afterwards 
commenced actions against the servants of the 
plaintiff, for acting according to hi^ orders in the 
same matter 'which had been the subject of the 
former suit and of the original bill. The plaintiff, 
by supplemental bill, stated those facts, and 

Plumer now moved an affidavit to extend the 
injunction to these actions. ^ 

Stratford objected that these parties were not 
before the Court. 

The motion was refused. ... 
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SaiurA^, Bolt v. Stanway. 

I6ib May. 

and 
Monday^ 

An^D'uwrti'on npHE .defendant having recovered at law, had 
against pro- taken ou t executlon, and the sheriff had levied 

ceeding at law, .. , i-ii i !•.«» 

extends to pre- before the injunction obtained by the plaintiff 
I^inmhe issued. The sheriff refu8ed to pay ovef t ha moncy 
notpaying'^oyer levied, and the defendant cpmmenced an action 
money icTied in against him for money had and received to his use, 

the oTiginaisuit, ^ -^ 

before the io. Buriou had moved for an attachment against the 
'defendant for this proceeding/ as a breach of the 
injunction. 

Plumer shewed cause against the rule.. The she- 
riff is not a party, nor does the bill pray any in- 
jtinction as to proceeding against him; this there- 
fore comes within the rule in Oadd v. WorralL 

They are too late to stop us; for the sheriff 
having levied, is bound immediately to pay over ; 
he has received for us. 

Mac DONA iiD, Chief Baron. — The words of the 
injunction are only against proceeding in the action 
against Bolt ; hut the clear meaning of it is to pre- 
vent the defendants having any benefit of that suit 
while the injunction subsists. The proper mode of 
- compelling thesheriff topayover the money levied, 
is by a rule against him ; had that been done, it 
would clearly have been a breach of the injunction. 
The circuitous and improper mode of suing the 
sheriff in a fresh action, cannot give the defendant 
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a better claim. This seems protected by the clear 
intent of the injunction granted. • 

HoTHAM, Baron.— This proceeding is, in sense 
and spirit) a violation of the injunction. 

PerryNi Baron, of the same opinion. 

Thomson, Baron. — In Gaddy. ^orra//, the de- 
fendants to ttie second action were mere strangers ^ 
to the first. But a sheriff levying goods is not a 
stranger to the suit. The writ under which he 
levies, and the return he makes to it, are parts of 
the suit; and any mode of compelling the sheriff 
to make such return, or to complete the execution, 
seems in sense a proceeding in the action within 
the meaning of this injunction. 

Plumer suggested, that as the plaintiff was se- 
cure from the effects of the judgment by the ex- 
ecution, the money was now in th^ hands of the 
sheriff without interest, and at the hazard of 
the defendant. 

The Court ordered, that the sheriff should be 
at liberty to pay the money iiito Court, and 
the defendant not to proceed against him. (Vide 
/>orf, in Trinity Term.) 



&88 
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Saturday, 
16thJlfay. 



Thomas v. Edwards. 



jyAVNCEY moved to stay proceedings in this 
action, on payment of the money due on the 
judgment upon which the action was brought, 
and costs. 

Williams objected that the defendant had ab- 
sconded for seven years since the judgment, and 
therefore interest ought to be allowed^ 

By the Court. — If you proceed in your action, 
you cannot get interest. 

The rule was made absolute. 



8't ?«': f'.f'ii i 



jti .'Mr 



. I ^ * t i ■i^.fafc 



IVedntiday, 
I3tb May, 
Monday, 



The AtTORKBY GSNE^RAL V. 



\%Kh Ma^. ¥n this case, the defendant, a distiller, had put a 
The duty on Quantity of wash into the still, after it bad been 

spirits attaches ^ • . i i i - * 

upon the wash guagcd: the stilr burst, and the wash was lost. 

iMm.hyt^Geo. This information was filed for the duty : the AU 

III. c. 73. tomey General insisting, that it had attached on this 

wash, and that no subsequent loss could divest it. 



A verdict having been given for the Crown, 
Shepherd moved for a new trial ; and cause was this 
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day shewn by the Attorney General, who rested Oh 
the 24th G^d. III. c. 73. s. 1. by which the duty 
is laid upon the fermented wash. 

* Shepherd^ in support of the rule. It id true the 
statute takes that period of the manufacture for 
ascertaining the quantity to be charged with the 
duty ; ^nd perhaps the duty did then attach upon 
it. But in order to charge the defendant, he rtiust 
be shewn to have been within the situation of the 
person liable to pay. 

The duty is laid upon the pt;eparati6h for eX- 
triacting spirits frotti the malt. It is payable by 
the maker or distiller thereof. ThistnuSt mean the 
maker or distiller of the spirits, for of the wash 
there can be no distiller^ that being a period of the . 
manufacture prior to distillation^ Throughout the 
whole act, the person charged is described as " the 
" maker or distiller of low wines or spirits;*' and 
in this first section, the meaning of these words 
must be the same as in the other parts of the act; 
but, in the present case, the wash never was 
made into spirits: then no maker or distiller there- 
of exists, and there js no person liable to the duty. 

If a contrary construction holds, we are by this 
accident made subject to several penalties in the 
act ; for instance, under the s, 21, for not working 
oflF the contents of the still in proper time. 

The tax on malt cannot be taken blacky dthough 
it is afterwards consumed by accident, before being 
used in brewing or distillation ; because, as malt, it 
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IS a complete article. Here the wash is not a 
complete article; it cannot 6nd a price till it has 
been manufactured into spirits. 

Macdonald, Chief Baron.— The 1st section 
says, that certain duties shall be cAnrge^/ for every 
gallon of wash. The word charged, means, that 
th^ owner shall be debited with that sum. 

I believe it is a very general rule now adopted 
in making these revenue acts, to avoid providing 
for contingencies of this kind. It opens a great 
door to fraud; and where a real misfortune hap- 
pens, by a proper application to the Treasury, 
from the liberal manner in which these matters 
are conducted, a party is sure of relief. ' , 

The rule was discharged. 



Same day. Thc ATTORNEY GeNERAL V. BrEWSTER and 

Morton. 

A concealment prir^^, J wss an information for the penalty of 

«fioapin?io- I 1 I- 

utionofthe -^ 5001. for hiding and concealing soap, on 

lGe«. I. «^S. ^ ^ ^, 

c. 31. maybe 1 GeO. 1. St. 3* C 31. 

in an entered 
place, and by 

otter»tpNiid When themanufacturewassurveyedinthemorn- 
t^'Sfeptwlv ing, thesoapinthe boilers was in a considerable de- 
itte^n?"*" gree of forwardness, and the soap-frames were mostly 

officer. , 
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iRttll of cold soap. The officer, suspecting fraud, 
came again in the evening.^ In the mean while, a 
certain quantity of soap had been drawn frotti the 
boilers, atid-put into the frames, and slabs of cold 
soap laid on the top of the hot soap in each fratme. 

On the part of the Crown, it was admitted, that 
the soap could not havebeen drawn from the boilers 
without the privity of the inferior attending officer. 
The Witnesses for the Crown proved, 4:hat putting 
cold soap upon hot is unknown in the trade, and 
eonld only be done for the piirpose of concealing 
the latter. 

A verdict being found for the Crown, ^ous 
moved to siet it aside, on two grounds : 

Uiy That the soap being taken out and put in the 
frames, with the privity of the officer appointed to , 

inspect the manufacture, and in an entered place, 
could not be said to be hid or concealed within 
the meaning of the statute. 

2rf, That this was another distinct penalty under " 
the statute, viz. mixing together soap charged and 
soap not charged. 

The Solicitor General j Newnkam^ and Ridley 
shewed cause against the rule. 

Rous and Dauncey in support of it. 

Macdonald, Chief Baron. — The jury have in 
effect found, that this soap was in truth, concealed 

VOL. II. 
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from the officer, and that tbetcontrivance was for 
that purpose. It is very clear, that a coocealment 
may be in an entered place, as well as in any other ; 
and the jury, with whom I perfectly concurred, have 
found it attempted here. A concealment may be 
by mixing with other soap, although if the mixing 
alone appears, without an attempt to conceal, the 
remedy is under another clause. 

As to the privity of theofficer whofirst surveyed, 
that cannot alter the case. An inferior officer can- 
not give a licence to conceal from all the others. 
Such a doctrine is too dangerous to the revenue to 
be listened to for a moment. Then if he could not 
licence concealment, the onlyquestion is, whether 
any has been attempted. The jury have properly 
disposed of that question. 

The rule was dischai^ed.. 
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TRINITY TERM, 
35 GEORGE III. 



BuLL.t;. Griffin. ^C^^;,, 



A Complaint was made to the Court, that Bar^- 
nard^ one of the defendants, and solicitor for the 
rest, put in answers, signed with the natne of Mr. 
^llen as counsel, who appeared this daydn his 
place at the bar, and stated^ that he had not signed 
any papers in the cause, nor given any authority 
for that purpose. The Court issued an attachment 
agaidst Barnard^ for not appearing to answer this 
complaint, after an order to do so, and were pro- 
ceeding to order the answers to be taken off the 
file ; but it being suggested by Plumer, that the 
case was set down for hearing, and that the plain- 
tiff would be the sufferer if the answers should be 
taken off the file for the irregularity, they were 
< o o 2 
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ordered to stand, and the cause to proceed ; for 
the Courts in punishing a breach of its rules, oogfat 
to take care that an innocent pafty shall not suffer. 



Anonymous. 

T^AUNCET mored to justify bail. Notice wa» 
given two days before, that fresh bail would 
be added, and justify this day. 

Per Curiam. — ^You should have added the -baiF 
first, and then given two days notice that they 
would justify. You cannot give notice of botb 
at once. 



jifonday.stb, Lord Stawell t;. AxxiNS. 

and Tuudtijf^ 

*u:».* * npHiswas a bill to establish a modus. — Burton 

A Dill to eitA- J 

biuh a farm* objcctcd, that the modus was not properly set 

oQttheabutuis out, being pleaded as a farm-mod us> and the farm 
a^^uftil^that not stated to be ancient, and to have immemo(iaIly 
iroTOmoria'ir/ cousistcd of the Same parcels as at present. These 
Sr^Tfii*^'^ averments he contended to be necessary, and that 



IS good, with- they had often been so declared by Mr. Baron 

e^miiy\^^ be PefTot. The defendant is not bound to pick out the 

S^***"* meaning of the plaintiff by any inferences. The 

bill must state expressly the case, to be answered. 
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l^artridge and Plumer, for the plaintiffs, argued, 
that the bill contained every necessary allegafion. 
It set out the farm, with ail its parcels, the number 
of acres, and the abuttals of each close, and averred, 
that the modus had itnmemorially been paid for the 
said farm. This allegation can only be supported 
^y proving, that the farm is ancient, and has im- 
«iemoriaIIy continued the «arae as it is now. 

M,A€ DONALD, Chief Baron*— This seems to me 
to be in sense a sufficient averment of its being an 
ancient farm. If it had not immemorially conti- 
nued the same, the xnod us could not have imme- 
morially been paid for the same farm. The ex- 
clusion of any other supposition seems a sul£cient 
averment of the fact. 

HoTHAM, Baroo.— It is very true, that in bills 
to establish a modus, it is necessary to set forth with 
certainty the case which the defendant is to answer; 
but here he must see, that the antiquity of the farm 
is a necessary part of the plaintiff's case, as stated 
in the bill. No precise form of words seetns ne- 
cessary if the meaning be clear. 

Perryn, Baron. — Mr. Button has stated very 
<;orrectly the opinion of the late Mr* Baron Perrot. 
In a bill to establish amodus, the plaintiff must state 
his case clearly, and can only recover according to 
his allegations. The being an ancient farm is a 
necessary part of the present case, and ought to be 
distinctly averred, not left to be drawn as an in- 
ference from other averments ; and the practice 
has always been accordingly.* 

* Mr. Baron Thomson was absent. 
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The poi Dicing reserved upon this difference of 
opinion, this day 

Perryn, Baron, said, that, upon further consi- 
deration, he acquiesced in the opinion of the 
other Barons. 

' Partridge, Plumer^ and Trower, for the plaintiff, 
produced evidence of the existence of the modus, 
and shewed, that an action had been brought by 
one of the defendants, the lessee of the tithes, for 
subtraction of tithes in kind. 

The defendants were the tenant for life and his 
lessee, and the remainder-man of the impropriate 
rectory. 

If an aciioB ii Burtofij fov the lessee, and Hollist^ for the rc- 
j!.r/of i vf mainder-man, contended, that this bill did not lie 
for sabtiacjon, ^^ estaWlsh a modus. Such a suit is in the nature 

It 19 :■> fUttlCietll 

ground fcrflmg of a bill of Dcacc, which can be brought only in 

a bill to p^ta- , o ^ 

bi»h a modoB. three cases : 

Uty Where the party is harassed by repeated 
suits. 

2rf/y, Where several persons claiming under a 
general right threaten to bring separate suits, as in 
parochial or manerial rights disputed. 

Srf/y, Where a bill for tithes has been instituted 
in the same court. The bilfto establish a modus 
is in this case only considered as a cross bill, to 
furnish the defence which is set up in the original 
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sttit, and to give the farmer the benefit of his de« 
fence against future attempts, to inyade bis right. 

In a bill of peace, a threat to sue is an equally 
good ground of equity as an action commenced ; as 
where a devisee is threatened by the heir with a se« 
cond action of ejectment, after nonsuit in the first, 
he may bring his bill toestablish thedevise, without 
waiting for the commencement of the second suit. 
But it was determinex] in the case of Lord Coventry 
V. BursUm^ in this Court 25th April 1788,* that, 
although the defendant, in his answer, admitted 

* This was a bill against the rector and patron to establish a bill to etta- 
moduses. No bill had been filed by the rector, nor any suit '*V''* • °^*** 
instituted by him for tithes in kind. The defendant, the rector, where the par* 
in his answer, claimed to be entitled to tithes in kind, ^^d «»^**°®5,v 
said he intended to sue for them» and had refused to accept the i^ kind, 
modus* 

The case was firgued by Button^ Kenyouy Scottf and Reade 
for the plaintiff; and by Selwyn, Arden, B,ud Scqfe for the 
defendants. 

For the plaintiffs were cited the cases of Roe v. Jbe Bishop of 
Exeter^ Banb. 57. Geale^Y, Wyntour^ Bunb. 211. and the case 
of Wi^Uaeomb v. May^ in this Court 30th of June 1783, which 
was a bill by the landholders to establibh moduses ; the rector 
had never sued for, nor claimed tithes in kind ; he said in hit 
answer he did not believe the validity ofthe moduses, but that 
he was not desirous of disputing it, and was therefore willing to 
rest satisfied with the former payment. — ^The Court there di- 
cected issues on the, mod uses,' which were not opposed, and 
therefore taken jpro confesso. 

The Court thought the bill in the present case was improperly 
iM'ought ; but as the case xif Waollacomb v. May had tended to 
mislead .the plaintiff, they did not dismiss the bill, but allowed 
him to amend, by striking out the prayer of relief, ilms making 
it a mere bill to perpetuate testimoDy* 
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that he always bad claimed, and intended to sue 
for, tithes in kind, yet that was no ground for a 
bill to establish a modus. So here, the single suit 
commenced by the lessee of the tithes is no ground 
for supporting such a bill. The landlord has never 
claimed tithes in kind, and it is dangerous that the 
lessee should be allowed, by any conduct of his, 
to bring the title to the inheritance in question. 

The Court did not expressly decide upon this 
^ objection, but thought it expedient for all parties 
to try the right in an issue ; which the defendant, 
the lessee, agreed to take; and although the other 
defendants did not consent, the decree was made 
generally for an issue. 



lal"!?! Anderson v. Tombs. 



ISthJune. 



riiHE plaintiff was proceedingatlawand inequity. 
On an order to elect, he elected to proceed in 
equity. He had at that time undertaken peremp- 
torily to try the action. 

Serjeant C/a^/on moved for judgment as in case 
of a nonsuit for not proceeding to trial. 

Dauncey objected, that the plaintiff could not 
proceed to trial» being restrained by the order in 
equity. 
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By the Court.— If you elect not, to proceed 
at law, you must abide by the consequences 
of such election. 



Bolt v. Stanway, 

rpHE Court having last Term made an order to 
'^ allow the sheriff to pay the moneyinto Court, 
and to restrain the defendant from proceeding 
against him id the mean time {Vide ante, p. 657.) 
the plaintiff obtained another order, on the Slstof 
May, to allow the Deputy Remembrancer to re- 
ceive the money • On the 4th of June the defend* 
ant gave notice of trial in the action against the 
sheriff. 

Burton baring obtained an order nisi, for an at- 
tachment, cause was this day shewn against it by 

Plumer, on the ground that the money not hnv* 
ing been paid in by the sheriff, he was not enti^ 
tied to any beneBt under the former order. Not 
being a party in the present suit, liis interest is 
only protected by considering him as acting for 
the plaintiff; as against the plaintiff the payment 
of the money into Court was the ground and con- 
dition of extending the injunction ; but there is 
no way of compelling payment by the sheriff, 
but by going on to trial. 
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Burton^ contra, relied on the contempt, in pro- 
ceeding contrary to the former order. 

By the Court. — ^The spirit of that order was, 
that you and the sheriff should be protected on 
paying in the money levied ; if you appear for 
the sheriff in part, you must throughout, and 
pay the money for him. 

It was ordered, that unless the money should 
be paid in within two days, the defendant should 
be at liberty to proceed. 



f 8d Jufif • 



A. devised to 

bit wife %h€ 
dividends of 
40001. bank 
stock for life, 
and on her de- 
cease to be 
iransferred, and 
the produce 
thereof 5001. 
he gave to the 
plaintiff, tht 
other to be di- 
Tided among 
the defendants; 
the plaintiff it 
entitled only to 
5001. not to 
5001. stock. 



LoNGDALE V. Sir Thomas Crawlby -Bovet 
Bart, and Others. 

T^R. John Lloyd by his will gave to his wife 
** the dividends which should become paya« 
^^ ble on four thousand pounds capital bank stock 
^' now standing in my name: and on her decease, to 
'^ be transferred^ and the produce thereof five hun- 
** dred pounds I give to R. Longdate^'' (the 
plaintiff,) '' the other to be divided equally be- 
^' tween the defendants/' 

The plaintiff claimed 500/. bank stock under 
this clause. 

Thedefendants insisted that he was only entitled 
to 500/. out of the produce of the stock when sold. 
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Burton and Ricltards, for the plaintiff. — The 
M'ords of the will seem to direct, not a sale of the 
stocky but a transfer into the names of the persons 
enlitled to the distribution. The testator clearly 
meant the fund to continue in its first shape during 
the life of the wife. No good reason can be as- 
signed for his wishing a sale of it on her death, and 
accordingly he has used no words that necessarily 
imply a sale; the word transferred negatives such a 
construction. He would naturally have directed 
a 'sale in express words if that had been his mean- 
ing. The testator, after giving the 500/. to the 
plaintiff^ gives " the other" to the defendants. 
This is an expression that could never occur to 
any man in a bequest of money to be raised by 
the sale of stock; but if he is considered as 
giving part of the stock to the plaintiff, the words 
" the other'* properly apply to the remainder of 
the stock. The word *^ produce*^ is ambiguous, 
but may fairly be explained to mean the share 
upon the division of the stock. 

Plumer ^nd Stratford for the defendants. 

Mac DONALD, Chief Baron. — There certainly 
is an ambiguity in the expression ; it occurred to 
me at first, that transferred implied a transfer of 
the stock itself; but it is to be so transferred as to 
beget a produce ; that must be a transfer to a 
purchaser, a sale; the legacy is of five hundred 
pounds; where be means to give so tnuch stock, 
he describes it at such. > V 
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HoTHABf, Baron. — The word ^^ product^* can* 
not be satisfied without changing the stock into 
money ; the other words are all recoHcileable to 
this explanation. 

PxRR YN» Baron, of the saoie opinion. 

Thomson, Baron. — In a subsequent part of the 
will, the testator gives a legacy of 300/. East 
India stock. Where he means to give a legacy 
of stock, he knows how to eicpress such intention* 



Tiirirfjy, Philips v. Daties. 

ItSdJunt. 

Action to try riiHis was an action on the case^ to try a right of 

t^filrw''*^' way. The way was described in the declara- 

«^l^it!!iB t'^"^ ^^ b^ " fr^"* ^ certain public highway leading 

flt^tlV^ih *^ fr^^ ^^^ parish of £. to B. into, through, and 

of L. to B. <« over the defendant's close,'' &c. At the trial of 

was proved to the cause befoTc Mr. Baron Thomson, at the last 

vntMn\h^J^^' assizes for 6/otMr«0l€r8Air6,its4>peared, that the high- 

iTw vtrilii^.'' way stated as the ajbuttal of the way claimed was^ 

at that part where this {Mrivate way joined it, 

within the parish of Z. This was objected at the 

trial, by the defendant's counsel, as a variance, 

the word " from" being exclusive, and therefore 

not supported by the evidence. The judge directed 

a verdict for the plaintiff, with liberty to move the 
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Court for a oopsoit on the point reserved. A rule 
to shew cause why the verdict should not be set 
aside, and a nonsuit entered, having been obtain* 
ed, cause was this day sb%wn by 

Milles^nd RmselL — In describing the way claim-' 
ed,orinindictinga Way,the most scrupulous exact- 
ness is requisite, and every technical rule of setting 
it forth must be complied with. But where a way 
is mentioned collaterally in pleading, as the abuttal 
of the principal subject, the same precision is not 
necessary. Harrison v. RooTce^ Palm. 491 . In such 
caseS;! it is sufficient if the Court can see from the 
evidence, that it is the same highway with that 
stated in the declaration. To describe the high- 
way at full length, it should be stated to be " in, 
through, and from the parish of L. ;" but any part 
of that description which ascertains the identity of 
the road is a sufficient description of an abuttal. 

Flumer and Lane^ contra. — It is immaterial to 
inquire whether the plaintiff was bound to set 
forth the termini a quo et ad quern of the highway^ 
He has undertaken to do so, and thereforemust do 
it accurately. Rouse v. Bardin^ 1 H. Blackst. 354. 
-R. v. Gamlingat/y 3 Term Rep. 514. Bristow v. 
Wright, Doug. 667-8. But it has always been 
held, that " from," in the description of a way, 
is exclusive of the terminm a quo. R. v. Gam- 
lingayij and the cases there relied on by the Courts 
Then the evidence, that the highway is witkm the 
parish of X. is a variance from the declaration. 
This cannot be the same highway as that stated 
to Iwd from the parisli. 
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MACDOKALDfChiefBdron. — I cannot bring my'* 
self to entertain a doubt, upon this subject. There 
is agreat fallacy in resting solely on the word *'from" 
in this case. In strict technical language, '^from^' 
is generally held to be exclusive : but, in common 
discourse, a way ^* leading from** a parish, may well 
be partly in it. If pursued, the road will lead a 
traveller yrom the parish. This does not necessa- 
rily mean, that it commences at the extremity of 
the parish. The plaintiff has undertaken to de-- 
scribe the highway, but this roust be understood 
with reference to the subject, with such certainty 
asis requisite in describing an abuttal. Thedefend- 
ant has here a sufficient notice what he has to op- 
pose, and that is all that he can require. 

The other Barons being of the same opinion, 

' The rule was discharged. 



ioy* 



Dos V. Robinson in Error. 

^LARKE moved for interest by way of damages 
in affirmance in error. The action was for 
mesne profits. 

The Court granted arule to shew cause, which was 
afterwards made absolute, no cavse being shewn. ' 
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Waters v. Wekiall. Thursday, 

S5tl\/ttiie. 

rilHE plaintiff was tenant of a house under the where a land- 
defendant. By the lease, the plaintiff cove- uw or equity to 
nanted to keep the premises in repair, " and to de- '^,^^^!1}^ 
•* liver up the same to the defendant at the ex- **T* " "*'"*" 
** piration of the term, in good and sufficient re- deoaceideott« 
*^ pair, accidents by fire and tempest excepted/' ^In'^toprennt 
The house being damaged by a tempest, and in chterrtiTtel 
want of immediate repair, to prevent further injury, "ffi/^Jn^**^ 
the plaintiff repaired it, and claimed to be allowed p;^*®^*""? 

n ^ t 111 11 . ofthelmndlord, 

out of the rent what he had expended upon it. •gainst an ae- 
The defendant refused to liiake such alio wance, mS the^jbre • 
and brought an action for the rent. This bill was Slil'^ffii!*' 
filed by the plaintiff, to be allowed to retain the ^^* 
amount of the repairs out of the rent. 

The defendant demurred. 

Toiler^ in support of the bill. — In a Court of 
Law the landlord is entitled to recover his whole 
rent, even although the tenant is prevented from 
any enjoyment of the premises. Paradise v. Jane, 
A\. 37. even if it arises from the default of the 
landlord, as where the premises are burnt down, 
and the landlord neglects to rebuild according to 
his covenant. Monk v. Cooper j 2 Str. 763. L. Raym. 
1477. Balfour v. fVeston, 1 Term Rep. 310. There 
^ is no express covenant in the lease that the land- 
lord shall repair in the case that has happened; it 
is only a saving, to excuse the tenant from an 
action for not repairing; this does not give him 
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a cross action against the landlord; and he is with- 
out remedy at law ; even if he had a cross demand 
atlaw, circuity of actions is a goodground of equity. 
Brown y. Quitter j Ambl. 621. It is decided in 
that case that an exception in the covenant of the 
lessee to repair^ in case of (ire, amounts t6 an ex- 
emption fiom payment of rent upon destruction of 
the house by that accident^ and that a bill in equity 
lies to protect him^^ If the house sustain lesser da* 
Btage, the nature of the rdief must vary according 
to the circumstances. Here the hbuse required im ^ 
mediate repair, which dispenses with the necessity 
of previous application to the landlord. Had the 
riepairs been delayed, the damage would have be^ti 
increased, and then, according to the case of Browti 
' V. Quitter, the rent would not have been at all de- 
mandable till the landlord had rebuilt the premises 
so as to be inhabitable. 

Romilly for the demurrer. 

Macdonald, Chief Baron. — 1 do not see how 
you entitle yourself to the interposition of this 
Court. If the landlord is bound in law or.equity 
to repair in consequence of the accident that has 
happebed, and you were right in expending this 
sum in repairs for him, it fs mpney paid to bis 4ise; 
and may be set off against the demand for rent. If 
you fail in making out these points* your ground; 
of relief is de^ltroyed inequity, as well as at law. 

The other Barons being.of the same opioioii^ 
The demurrer was allowed i » ,, i> 
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Pope v. Wood. 



"DENDiNG this action, and before trial^the plain^inanEctionon 
tiff became bankrupt. The suit went on, and nJie! ttfe pSaia- 
a verdict was obtained in his favour. The assign bfLkJSpt)^ the 
nees gave notice to the defendant not to pay the t^e d^fenlaat 
debt to any person without their order. The at. ?o*ice, after 

■ , judgment, not 

torney for the plaintiff afterwards sued out aj^m to pay the debt 
facias in his name. Partridge having obtained al^^ruttheir 
rule to shew cause why thisyim/zcia* should not toroeys^ard*out 
be discharged, and the attorney, Mr. Roberts^ pay n^{''of thS* 
the costs, cause was this day shewn by bankrupt, the 

'' - y . note having 

been deposited 

Plumer.— It is clear, that thie suit does not abate Thl begTndng*^ 
by the bankruptcy of the plaintiff It may go ou l^clr^aTebt 
in his name, and therefore the j^i facias is, /?nwa ^^^^^^j^^^^ 
facie^ regular. If the assignees chuse to take the ">?';.» raJ*^ 
benefit of the suit, and stand in the place of the/a. was dis- 
bankrupt, they must bring a scire facias on the "^ ^^^ ' 
j udgment for that purpose. If they mean to change 
the attorney, they must move the Court, and can 
on)y obtain leave to do so on satisfying the demand 
of the present attorney for his costs* He has an- 
other lien on the papers in the cause, the note upon 
which theaction was broughthavingbeen deposited 
with him to secure a sum of money advanced to the 
bankrupt. To the extent of that security the bank- 
rupt's name is only used as trustee for Mr. Roberts. 
The notice from the assignees, to have any effect, 
should have been given to the bankrupt, or his 
attorney. They need not take notice of ar*/ 

VOL. II, p p 
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thing that passed between the assignees and the 
defendant. 

Partridge^ in support of the rule.-~It is very true 
that a suit does not abate by the bankruptcy of the 
plainti iSr. The assignees may take the benefit of it ; 
and if their right accrues before judgment, they 
cannot have a scire faeiasj but must proceed in his 
name. From the moment that they gave notice of 
their intention to stand in the place of the bank- 
rupt, his interest in the suit is transferred to them, 
and no further steps can regularly be taken except 
by authority from them. The defendant is ha- 
rassed by this proceeding of Roberts without the 
authority of the assignees, while theirorder protects 
him from the claim of the bankrupt. The attorney 
has a lien on the papers for his costs ; he is not 
compellable to deliver them up without payment, 
but this does not entitle h^m to proceed in the 
cause, if the client chooses to settle it otherwise. 
The lien claimed for money advanced, appears to* 
have taken place subsequent to the commence- 
ment of the suit, and can therefore make no differ- 
ence in the situation of the parties with regard to 
the defendant. 

The rule was discharged, with costs. 
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Markham V. Wilkinson. seijewuion 

Wiednesdaiff 

C^TANLEYmoved for a sequestration against the 
defendant, who was io the custody of the she- 
riff of Yorkshire^ upon an attachment^ for not pay- 
ing the arrears of tithes pursuant to the decree 
in this cause. 

Thomson, Baron, objected, — that a sequestra- 
tion only goes where the party is in the custody of 
the warden of the Fleet, not of a sheriff, and men*^ 
tioned the case of Sir Sidney Smith v. Meadows^ 
where it was so ruled by Lord Bathurst. 

Stanley accordingly moved for a Habeas Corpus^ 
in order to have him committed to the Fleet. 



Lbwis and his Wife v. Rogers. ^^^t^'''' 

Friday, 

19th Deeemher^ 

1794, 

BY the marriage-settlement of the plaintiff, Mrs. ^.tenant fur 
Lewis, with the defendant's late father, the "'^? ';»^V% 

' ' mainder to o* 

estates in question were settled in trustees, for the muii. commit 

1 1 .,..•... . 1- a forfeiture. B. 

husband and Wife, for their respective hves, re- in coosideratioia 
mainderHo the first and other sons in tail. The ^r ue^ufe"oM. . 



P?9 
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The husband and wife levied a fine by the usesof which 
against the heir they took back estates for life to themselves, an 
and BJs'uil^L' estate for life to the defendant^ (the eldest son,) 
SSe^rj^d'' with remainders over. The defendant, after his fe- 
tSTiSrf^**' therms death, and the second marriage of his mother, 
aitboQ^h tht brought an ejectment. The action was compro- 
uiMTooMve- mised; and the defendant, by an indenture then 
^u'ri^"'^^''^'^ entered into, in consideration of an annuity of 60/» 
m year^ renmed and released to the plaintiff, all his 
right to the lands during the life of his mother. 
The defendant afterwards brought another ac- 
tion of ejectment for the premises. This bill 
was filed for an injunction, and to have a le^- 
gal conveyance, according to the former agree** 
ment. 



Jiichardsj for the plaintiffs, insisted, that the 
estate for life of the wife being gone by the fine, 
there was nothing in her upon which the release 
could operate, and therefore, as the plaintiffs had 
given a valuable consideration, they were entitled 
to a legal conveyance. 

Oweuy for the defendants.—By the fine, the estate 
for life was not wholly gone, but might be avoided 
if the defendant chose to take advantage of the 
forfeiture; he has released his right so to do. 
That is ;the best legal conveyance ; it operates to 
strengthen the possession of the plaintiffs^ which 
was before valid against all the world but him- 
self; a further conveyance would therefore be 
superfluous. 
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A doubt was suggested by Mr. Baron Thom* 
•ON, whether the issue of the defendant might not 
enter in case of his dying before his mother* 

Ov^en. — They can only enter for conditions 
broken in their own time ; against them the plain- 
tijBTs will hold as of their original life estate. 

The Court was clearly of opinion with the de^^ 
fendant upon the other grounds; but seeing a 
doubt upon this point, desired the case to be ar- 
gued again. 

This cause coming on again ; s^^^,, j„ 

Hall. 
8th Jzi/y, 

Richards relied on the case 1 Rollers Abr. %55. i''^^- 
(L) 9. 857« (R) 4. to prove that the issue of the 
defendant might claim the forfeiture incurred by 
the plaintiff, notwithstanding the release. 

0«eii.— The case cited was, where the ancestor 
released for the purpose of enlarging the ^tate of 
the tenant for life. At the time of the release, the 
remainder-man in tail in that case could claim no 
forfeiture, for none had then been incurred: then' 
his release could not have the effect to bar the right 
of claiming the forfeiture ; for a release does not 
bar a mere possibility, Shep. Touchst. 391, S34. 
In the case cited, if the tenant for life had com- 
mitted a forfeiture after the release, a right of 
entry would have resided in the tenant in tail, dur- 
ing ^is life, and the release would only have had 
the effect of estopping bis claim ; but as soon a$ 
the estoppel was removed by his death, the right 
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of claiming the forfeiture might well be exercised 
by the heir. Here, on the contrary, the ancestor, the 
defendant, does not by hfs release enlarge the estate 
of the tenant for life; it merely operates to release 
the right of entry for the forfeiture, and therefore . 
leaves the tenant for life in his original situation. 
But although a release which operates to enlarge 
an estate, may be for life or years, a release of a 
right of action or entry for one hour, is good for 
ever. Sheph. Touchst. 331. 2 Co. Litt, 280. a. 

The release would clearly have barred the issue 
if the estate had been a fee simple, or a conditional 
fee before the statute de donis^ That statute merely 
defends the estate from any attempt of the ancestor 
to '^ disherit'* the issue; but a release of a right of 
entry for a forfeiture does not tend to disherit the 
issue, nor can be assimilated to it in principle. The 
statute gives a particular remedy to the heir in tail, 
upon alienation by the ancestor, the writ of /orme- 
dan; this remedy cannot be shewn to have ever 
been applied in a case like the present, and we are 
therefore to presume that it does not extend to it. 
A right of entry is not given expressly by the sta- 
tute to the heir against thei deed of his ancestor, 
and therefore is not to be given by implication. 
Co. Lit. 233. b. The common-law remedy of 
entry for the forfeiture, is barred by the release; 
and therefore the heir has no mode of enforcing it. 

Even if the heir could claim, the plaintiffs have 
no equity to be relieved against that hazard; they 
have purchased this title, such as it is, and there is 
no covenant for further assurance. There is ik> 
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Becessary presumption that the release was meant 
to extend beyond the life of the son ; and no parol 
evidence of the nature of the agreement can be ad- 
mitted to contradict the effect of the release, nor to 
establish a different contract. . 

He also argued, from the inadequacy of the con- 
sideration, that the plaintiffs had no equity to 
have their estate secured. 

Hichards^mreply. — The present release operates 
in the same manner as every t^ommon lease and re- 
lease. In the common conveyance the lease is 
made merely to givea possession in law upon which 
the release may operate : here the plaintiffs had ac- 
tual possession, which superseded the necessity of 
a lease ;^ then it operates as a lease and release to en- 
large the estate as far as the releasor has power to 
do so: and this is in truth a question^ whether by 
lease and release a tenant in tail can bar his issue of 
^ny right under the gift. By the forfeiture the 
estate for life was gone, but the possession re- 
mained, tod can only be avoided by entry. The 
defendant has barred himself.from entering, but he 
cannot restore the estate for life, nor bar his issue 
from entering, when the estate descends to them, 
unless by the usual modes of fine or recovery. 

Although there is no covenant for further assur- 
ance, the same intent may be collected from other 
parts of the deed; for the annuity to the de- 
fendant, the consideration of the release, is to be 
paid, during the life of the wife to him or his ^ 
executors. 
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Macdonald, Chief Baron. — ^The clear intent 
of the parties to this transaction, was, that Mrs. 
Lewis should enjoy the estate for life, as if no forfei- 
ture had been incurred ; and the annuity which is 
granted as a remuneration for it, is properly made 
commensurate in duration. Then the intent of the 
parties being clear, and there appearing no fraud 
nor inadequacy of consideration to vitiate the trans- 
action, the only question is, whether this intention 
has already been carried into execution ? 

The argument for the defendant would involve 
this absurdity, that while the ingenuity of the 
profession has been exercised for centuries, in devis- 
ing the proper means to bar entails, and only three 
kinds of bar have hitherto been known^ fine, re- 
covery, and collateral warranty ; a fourth, more 
obvious and simple than either, by release, has 
escaped their observation. 

Since the statute de donU^ the privity between 
the ancestor and the heir is hardly more than 
between a tenant for life and the remainder* 
man. Except as to the power of leasing, of com- 
mitting waste, of barring by fine or recovery, and 
some other particular privileges of a tenant in tail, 
be may be considered as a mere tenant for life. 
The release operates to convey all the interest of 
the releasor, and no more. The heir will inherit 
performam dani, not at all affected by any con- 
tracts of the ancestor. 

As the release does not convey all the interest 
in this estate which the parties have bargained 
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for, the defendant must execute such conveyances 
as will have that effect. 

HoTHAM, Baron. — I am of the same opinion. 

Perryn, Baron, concurred in the sanie opinion. 

Thomson, Baron. — I am of the same opinion. 
The want of a covenant for further assurance is of 
no consequence. If a tenant in tail conveys by 
lease and release without such a covenant, yet he 
is decreed in equity to make a valid conveyance. 



Hurst v. Thomas. 9a!^' 

nnHE bill was for a discovery and account, and ^'^JSiluTfoT* 
•*• for an injunction. The defendant taking an ^^H^^^" 
order for time, the injunction went. He after- ^^^^i^iMtafttr* 

wftrds dMDun. 

wards demurred to the prayer of an injunction, and the demar- 
and answered. The demurrer was allowed. 5^t5iei5ut!5l 

tion cannot be 
disaolved with* 

Simeon, for the defendant, insisted, that, on the«>'*he pre- 

11 « I 1 1 . . . , viott* order. 

allowance of the demurrer, the injunction ought 
immediately to be dissolved, as it appeared to the 
Court that the injunction ought never to have- 
been obtained. 

Martin contended, that by the practice, the in- 
junction could not be dissolved, without a previous 
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orderfor that purpose, and undertook to shew cause 
next day. 

The Courts on consulting with theofficers^ found 
this to be the practice ; and it was so ordered, 
although they thought the reason of the thing 
strongly the other way. 

Vide post, page 591. 



imj^iy. ^- ^- Christie. 

eer'8 boDd to' fT^HE defendant, as auctioneer, had givena bond 
.deMQ^G^^ni. to the Crown, as required by 19 Geo. III. 
forfeitedjthe ^* ^^* *' T'- ^nd did uot, withiu 28 days after each 
penalty is due, gale, deliver in the account required by the bond, 
merciyaseco. accordiug to the directions of the act. 

rityto compel 
mn account. 

The bond being put in suit, and judgment by 
default thereupon, Rous and Fonblanque moved, 
that the proceedings might be stayed, on payment 
oftheprincipaljnterest, and costs. They produced 
an affidavit, that from the multiplicity of Mr. 
Christie's business, it was impossible for hiu) to have 
all the accounts and vouchers required by s. 1% 
ready to produce at the day, and that the accounts 
had since been delivered. They argued, that this 
vvas like the common case of a penalty in a bond to 



/ 
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Enforce pavmeDt of money, which is always consi« 
dered as a security only. In equity, wherever the 
matter is capable of a money compensation^ it is 
done, and the penalty never insisted on^ Non- 
payment^ or non-accounting at theday^ is most 
particularly a subject for compensation in common 
practice. The crown is bound to do the same 
equity which prevails between individuals. 

The Attorney General. — The reason of requiring 
regular and short accounts is very obvious. If they 
are allowed to be behind one month, they may for 
five years, and the security arising from speedy in-» 
vestigation is lost. The revenue is raised for spe? 
cific purposes, and is for the most part appropriated 
to services within theyear, which depend upon the 
punctual payment of each branch of the revenue. 
The giving in an account at a subsequent period 
can never satisfy this intention of the legislature. 

The consideration, how far the revenue of the 
Crown is to be treated in the same manner as the 
affairs of private men^ would be an important 
question ; but even between individuals^ if 1 bind 
my steward to render monthly accounts, so as to 
shew my intent to consider the time of accounting 
as essential in the agreement, an account at the end 
of a year will not satisfy it. 

Macdonald, Chief Baron. — This application 
becomes of importance^ from the infinite conse- 
quences which might ensue, if it were allowed. If 
we relieve the defendant, it must be on the uni- 
versal ground, that 3^here a statute gives, a branch 
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of revenue, to be paid periodically, and imposes a 
penalty on failure of such payment, it is sufficient 
if the money is discharged at any subsequent time. 
This proposition cannot be supported. The re* 
renue is periodical, to satisfy periodical expendi* 
ture. The time of payment becomes therefore es- 
sentiaK The case of auctions is particularly clear. 
It is considered as a ready-money transaction, and 
an immediate account is therefore required. The 
provisions of the act clearly and anxiously limited 
the time to 98 days* We cannot say that any 
subsequent account and payment will satisfy this 
clause. The multiplicity of Mr. CAmlte'tf business 
is no excuse, where his duty is clearly defined. 

HoTHAH, Baron. — ^The possibility of a com- 
pensation do6s not arise in a case like the present. 
The army and navy must be paid, tf the revenue 
is behind, their payment stops, but no compensar 
tion is made to them. Paying interest to the 
Crown is not therefore a compensation for the 
whole evil. 

PsRBYN, Baron, and Thomson^ Baron, were 
of the same opinion. 

The rule was discharged. 



N. B. This case now stands for argument in 
the House of Lords, upon an appeal. 
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The Attorney General v. Lane. 



TDICHARDS moved for issues to try some facts 
in the cause. Being consented to by the 
Aitomey General, the motion was granted without 
any objection being made,* 



Yea v. Yea. 



I^N referring, for taxation, the bill of costs of the where the soii- 
solicitor for the plaintiff, Lady Yeay about of mlt*de?ay' 
one-seventh was taken off. wsbirii!"!*^ 

Court will not 
give him bi^ 

Partridge and Hart moved, that the solicitor ^^fs^'o^,*?^**?- 

a ' atioD, although 

might pay the balance due, and the costs of the less than one. 
taxation. They shewed great delays on his parti tJken'^. '* 
in giving in his bills ; and that, by the report, it 
appeared, that the balance was against him from 
the sums he had received. They insisted, that the 
Court had a discretion over the costs, unless where . 
more than one-sixth is taken off: that this was a 
summary mode of getting payment of the balance 
really due, instead of suing at law. Where a suit 
at law is brought, the plaintiff, upon proving a 

* Vide ante, page 480. 
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balance in his favour, has costs. So this proceed- 
ing should follow the nature of that for which it 
is substituted. 

Plumer and Simeon^ on the other side, argued, 
that the Court had no discretion as to the costs. 
A solicitor is of course entitled to all the costs he 
is put to in the suit, unless where he is punished for 
personal misconduct, by personally paying them. As 
to taxingbiUs,thedegreeof misconduct which shall 
incur this penalty is defined by the legislature — an 
overcharge of one sixth part. Even if the Court 
had discretion over the costs in other cases, that 
must be exercised on proper grounds, for some ex- 
ceptionable iiems in thi^ account itself^ not for 
delay, or other general misconduct in the cause. 
Here the taxation has been so rigorous, as to dis- 
allow several sums paid by the solicitor, fees to 
. counsel, and others, which the Master thought un^ 
necessary ; yet the hi 11 is only reduced one-seventh. 

The Court thought the conduct of the solicitor 
not such as to deserve being punished by payment 
of costs, nor so pure as to entitle him to costs from 
Lady Yea. 
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Hurst v. Thomas. nlrft 



Iff ARTIN shewed (oT cause against dissolving ^^;;;,'J;;'P^^^^ 
the injunction, that the answer was referred !"«'®{?"^®*^^°r 

*' ' ^ ^ , ^ impertinence if 

for impertinence. He insisted, that this was suffi- * good ground 

^ ./» . 1 , to continue an 

cient cause; for it exceptions are taken to the an- injunction. 
swer, that waives areferencefor impertinence. Then 
wecannot except till this is disposed of; and as the 
exceptions, when taken, may be shewn for cause 
against dissolving the injunction, all proceedings 
necessarily previous to the filing exceptions must 
also be sufficient cause. The practice of the Court 
of Chancery is accordingly. 

Simeon^ for the plaintiff, contended that a re- 
ference for impertinence is no cause to continue 
an injunction. It is not as yet pretended, that the 
answer is .not full; perhaps it never will be ex- 
cepted to. He stated the practice of the Court 
of Chancery not to warrant this attempt. 

Thomson, Baron, read a case in this Court, 
7th November 1787, in which a reference for im- 
pertinence was allowed as cause for continuing the 
injunction* 

Richards^ being asked by the Court, declared 
his opinion of the practice in the Courts of Chan- 
cery to be as stated by Mr. Martin; but did not 
recollect any case in point. 
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Johnson^ amicus curitBy mentioned a case in 
Chancery where it was so decided. 

The injunction was continued. 



Saturday, The ATTORNEY GfiNERAL V. Lord StAWELL. 

I Ith July. 

ByagraDttoanpHis was an information against Lord StaweU^ 
SStof «S as lieutenant or keeper of the forest of /Ihce 

JIE^t^o»n%if ^^'^ ^^^ Woolmer in Hampshire. 

the windf and 
all dead tcood^ 

dndih* boughs The grant of the office was by letters-patent, 

and branches of . , , 

trees^andwood by which his Majcsty granted, for a term of 
mt^^^thZ^ years, to trustees for the defendant, " a fee farm 
^f^mTreer *' ^cnt of 31/. $*. l\d. out of the manor of W., 
felled for hit a ^^^ ^hc offlcc of lieutenant or keeper of the forest 

miyesty's ase '^ 

do not past. « of A. H. and W., to hold the same, with all of- 
" fices, liberties, privileges, wages, fees, rewards, 
" and other profits and commodities thereto be* 
^^ longing, with power to appoint a deputy or 
' ^^ deputies, and so many foresters or keepet's as 
^^ heretofore w^re appointed, for the safe custody 
** of the said forest, and to have all manner of aoMif 
'^ blown or thrown down by the windy and all dead 
*^ woody and the btmghs and branches of trees and 
^^ wood in the said forest j cut off or thrown domny 
^^ and home^bote landjire^tey &>t himself and the 
** foresters and keepers/' 



ic 
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By the covenants of the trustees in the grant, the 
defendant was bound ** to repair the lodges, fences^ 
'^ and inclosures, at his ownexpence; to pay the 
^' dalaries, stipends, and wages of the foresters^ 
** keepers, and officers of the forest; to preserve 
^' the game, and also the woods, timber, and other 
•* trees, from cutting, chopping and spoil; and 
^^ so preserved,, to leave the same at the etid of the 
" term/' 

The aiicient grants had beeii to the sanie effect: 

'^ Ac omnes et omnimod. boscus vento prostrat. 

^' sive prosternend. et boscos mortuos, necnoil 
ramos et frondes quorcunq. arbor, et boscor. iii* 
fra forest, predict, et ear; utrampue Jtccm. sive 

*^ prostrat. et in poster, duran. termin. predict; 

^' succidend. sive prosternend.'^ ^c. 

The formergrantees, during the present century^ 
had been accustomed to take the lop$^ tops^ and- 
boughB of all wood cut down by order of his Ma- 
jesty, or otherwise, within the forest, or to have 
a compensation in lieu thereof. But this was some- 
times disputed by the officers of the Crown. The 
(i^dmpeDsation varied. Bark also was, in some eases^ 
claimed, and allowed. It was plain throughout^ 
that the officers of the drown had paid little o^no 
attention to the letters-patent, or to the nature of ' 
the right claimed under tbem^ 

Lord iStott^^// insisted, that bewail entitled to 
the lops, tops, and boughs of all wood cut down 
within the forest, by order of his Majesty, orother- 

VOL. II. Q Q 



6M CASES IN THE EXCHEQUER^ 

wise, and admitted that be bad taken themr ac^^ 
cordtngly. 

The Solicitor General^ Campbell, aiTd Alexander, 
for the Crown, contended, that the claim ought 
to be confined to the boughs and branches cut or 
thrown down from trees standing in the forest. 
The word frondes plainly relates to standing trees 
only. The expression in the English grants will 
bear no other signification. ^^* Cut off ot thrown 
'^ down" must relate to the branches, not to the 
trees. This is also an explanation of the Latin 
grants, in which the "words sticcts.siveprostrat.zre 
to be read, succisos sive prostaioSf not suecisorum 
^ve prbstratOTum. 

The grant gives, in the first place, alF vifood 
thrown down by the wind, whether whole trees 
or branches. It cannot be understood to give, 
in the second clause, the branches of trees thrown 
dowQ^ for the whole tree was given by the first 
clause. 

All the other emolnnients granted to the keeper 
are precarious. Beasts taken in the forest, waifs 
and strays, honey and wax, right of fishing, fines 
, and amerciaments, ^c. and still more strongly the 
other emoluments arising from the trees, are all 
trivial and precarious. Noscitur asociis. Wecan^ 
not suppose that this clause means to give all the 
branches, which are the most valuable part of the 
whole wood* 
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if the Crown chose to cut down the trees in the 
forest, and carry them out entire, before severing 
the branches, the claim would be nugatory; but 
there cannot be a claim of right against the 
Crown, the benefit of which depends upon the 
pleasure of its officers. 

If the lops, tops, and boughs go to the keeper, 
the Crown has only the main trunk of the tree. 
If any repairs or palings are wanted, for which the 
branches are proper, they must be bought from the 
keeper, and the Crown would be a loser by the 
forest, as in fact it has been. But the Court will 
not codstrue this grant so absurdly, as to pass the 
whole beneficial interest in the forest to the person 
appointed to preserve it for the Crown. 

If there is an ambiguity^ it is to be taken most 
strongly against the grantee, especially in the case 
of timber in a forest, which has always been care- 
fully guarded, as one of the most useful parts of 
the royaldemesnes, and over which the prerogative 
is particularly extensive. The Earl of Rutland's 
Case, 8 Co. 66., establishes this general rule of 
interpretation of grants from the Crown, in the 
strongest manner. So the Earl of Cumberland's 
Case, 8 Co. 167.; the Lord Berkeley's Case^ 
Plowd. a43, a. 2 Rollers Abr. 194. 196. 

Usage cannot be admitted to add to the grant, 
where the meaning is sufficiently clear without it ; 
and here the usage is clearly usui'pation On the 
one hand, and negligence on the other; for bark 

Q q2 
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also IV as allowed to the keepers, which is not now 
claimed. 

Graham^ Plumer^ atid Ray^ for the defendant. 

The grant of the Crown is to be construed like 
other grants, where the meaning is clear, and no 
forced construction can be admitted to overturn 
the. plain and liberal sense of the words. In the 
forest laws, the principal view was always the pr&> 
servation of the game. As to the other emoluments 
of the forest, the Crown has in general given the 
greatest share to the keepers; and these offices, be^ 
ing meant as beneficial grants, are to receive a 
liberal construction ; not such as will bring it to 
a doubtful balance of profit and loss between the 
Crown and its grantee. 

If the words of the grant are read '^ succisorunr 
'' sive prostratortim/' there is no doubt in the case : 
and this seems to be most consistent with the rest 
of the grant. In the former clause, all wood thrown^ 
down by the wind is given. Then it would be ab- 
surd to giye afterwards the branches thrown 
down by the wind, for they passed before. But if 
it is understood thatj in the first clause, all wood 
thrown down by the wind is given, and that the 
I second clause includes the branches of all trees, 

"whether cut down^ or thrown down^ by whatever 
means, the whole grant is consistent* 

But supposing the words to be ** succisos sive 
^ prostratos/' the meaning will be nearly the same. 
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It IS t%ei] a grant of the branches cut off or thrown 
dorwn from all tre^s in the forest. There is no 
lexpression iimitingit to the branches of standing 
trees. The words arhorum et boscorum implj the 
generality of the grant ** of all livingor deadtrees." 
In the formeF clause, where only trees blown down 
were given, the word boscos alone is used. 

But if there were any doubt, the usage is cer- 
taittly a strong evidence, at least, of what the Lc'- 
tin words were, which, by the contrac^tions in the 
writing, are now ambiguous. The usage has been 
jof sufficient duration to bar in a writ of right. 

The Court thought it perfectly clear, that the 
grant meant only to give the branches cut off or 
thrown down from trees standipg in the forest. 
Trees " in the forest,** are trees growing there. 

Tne usage is said to have been otherwise; but 
there does not appear to have been any settled 
usage upon the subject. It is clear, that the grant 
has never b^en attended to on either side, and 
therefore their conduct can have little or no weight 
in explaining it* 

Another question upon this information re^ Grantee for 
lated to hay.bote, cart-bote, and plough-bote, ^^";;;^^^^^^^^^ 
claimed and taken by the defendant, and house- ^^^^\J^ J^' 
bote and fire-bote, taken without being assigned estovers as a 

1 y ■ ^ n t i^ •fc.T tenaniforyean. 

by the regarder, or any officer for the Lrown* No 
regarder bad been appointed in the forest for 
thirty years. 
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The hay, cart, and plough botes were claimed 
by him as incident to the. nature of the office. 
Hay-bote is for keeping up the inclosures, which 
the lieutenant is bound to do^ and therefore shall 
be presumed to have every thing necessary for that 
purpose. So cart-bote and plough-bote are in- 
cident to this grant. Here the keeper is to be 
considered as having a term in the forest^ for which 
he pays a very high render, the salaries of the of- 
6cers, repairs of the premises, and preservation of 
the game and timber. The land that is the subject 
of the grant must be subject, like all other land, 
to the common rights of tenants for years, among 
which rights these estovers are. Dyer, 19. b. 
Co. Litt. 41. b. So, by the same case, the par- 
ticular botes given do not exclude the rest, for it 
is only aq affirmation of what the law gave him 
before. 

The having the wood assigned for fire-bote and 
hay-bote is not necessary, 4 Inst. 300. It is there 
said, the regarder should, in convenient time, af- 
terwards have notice. But, in the present case, 
there was no regarder; and therefore the want of 
having the timber assigned, or of notice after- 
wards, is not the fault of the defendant. He is 
not to lose the benefit of estovers, because the 
Crown neglects to appoint a regarder. 

It is in evidence, that these profits have beei^ 

taken by the former keepers^ as far as memory can 

reach; and there is no evidence of their ever hav- 

^ ing been withheld, or not enjoyed by the keeper. 

Then we are entitled to claim under the general, 
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words in the grant, of all liberiies, privileges^ &c. 
belonging to the oflSce. 

For the CrowUy it was insisted, that the claim 
shotild be limited to the words of the grant. This 
is hot in the nature of a demise. The possession 
of a forest remains in the Crown, and the keeper is 
only the officer who is to preserve it. If no estovers 
had been given, none could have been claimed ; and 
whatever the keeper is bound by his covenants to 
perform, he must do at his own expence. 

The rule, that the timber in the forest shall not 
be cut down without the view of the regarder, is 
established in 4 Inst. 297, 299. Hoare's Case in 
Sir W. Jones, 269. Man wood's Forest Laws, 
371 J 372. By all which cases it appears, tliat even 
the woods of a subject within the forest cannot be 
cut down, without view of the forester or regarder, 
lest the game should lose the necessary cover. 

If the Crown neglects to appoint a regarder, i^o 
right arises to the keeper, or others^ to cut the tim- 
ber at their pleasure; for no laches are imputable 
to the Crown. It was the duty of the defendant, 
as having the general superintendance of the forest^ 
and as being obliged, to pay the salaries, to see. 
that the offices were filled up. Having an interest 
in the subject, he should have applied to the Crown 
to appoint a regarder; and we are to presume, that 
the Crown would have done what was right. 

Macdonald, Chief Baron.— The nature of the 
defendant's interest. in the profits of the forest^ is. 
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marked by the letters-patent, wbere tbey describe 
it as aD office to be held by bim« This, viterminiy 
imports, that it is held by him, not for his own 
benefit, but for that of the Crown. He has a cer- 
tain salary and emoluments allowed him, for which 
be is to pay the salaries of all the inferior officers,, 
^nd to keep the premises }u repai r. 

It is clear, that the grantee can be entitled to no 
other benefit than what the grant expressly gives, 
or can be clearly inferred from it. It is not ^ 
demise of the forest, and therefore the right of the 
tenant on a demise of land does not apply to the 
case. 

But it is insisted, that, by the practice which has 
obtained in the forest, these estovers may beclaimed 
under the general words^ as customary emolumentt 
of the office. But the evidence proves a great deal 
too much* They say the practice has been, to 
take timber for all the estovers, without stint, and 
without any assignment. This is not claimed by 
the defendant ; and the amount of the evidence 
is, therefore, no more than this, that the officers 
of the Crown, who ought to have protected its 
rights, have long been in the habit of neglect- 
ing their duty. The taking has been clearly ille- 
gal, being without assignment or notice^, and 
therefore cannot be evidence of a right. By the 
passages cited from Manwood^ it is perfectly clear, 
that a private person having woods within a forest, 
cannot cut them for estovers, without view of 
the officers; a/or/tori, this cannot be done by the 
(lefopdant, who has nQ personal interest in the 
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Ibrest, and is appointed to preserve it for the 
Crown. 

The circumstance of there being no '^gardcr J^*'*^^*"^^^^^ 
cannot avail him. He has not used the proper ^e' for estovers 
diligence to get that office filled ; and if be had, view of the re 
even that could not have given him aright to take t'lt offic??/ 
the timber at his own pleasure. Had he, in such he?a°^uke*n nq 
a case, used his utmost endeavours to have the in- p*5|J ^® *'*^* •' 
terests of the Crown protected, by the view of its 
other officers in the forest^ it would have been hard 
to have directed an account against him; but no 
sttch circumstances can be shewn io h}» favour. 

The defendant had cut down green wood, and timber fnTex? 
exchanged it fojr seasoned timber^ to repair the old fw w|Srt| 
bouse.* He had also added new buildings, ^'^^ Ihe" ri bt o? 
ei»lai^d the old, upon the premises, and fenced a «8^^«n- 
new inclosure, with wood taken from the forest. 
As to these also, the Couri held it perfectly clear, 
that an account must be taken against him. 



LyGON v. StRUTT. UihJufy, 



THIS was a^suit for tithes of common lands, in-A|l?^^''^"°f 
• ' 10 tbc berald'i 

closed by a late act of parliament, lying in ?ffic«»P"»port. 

_ _ / -rs. ^ w w ' 1 4. Tx . mg to be ao ac-. 

the forest of Duffield, . m the county of Derby, count of tbe 
The plaintiff, the impropriate rector, derived his m^^^^' i. * 
title from the College of -ATwarAr. The defendants J^laenSIS'tS^^ 

lict. 



«tt 



CASES IN THE EXCHEQUER, 



insisted, that the place was extra-parechial^ and 
that the tithes of the forest had formerly belonged 
to the Abbot of Tuibury^ had come to the crown 
on the dissolution of that monastery, and had since 
been granted to the tertenants. They produced an 
ancient manuscript, found in the herald's office, 
purporting to enumerate the possessions of the 
monastery, and giving an account of the title to 
these tithes. The counsel for the plaintiff protest- 
ed against their right to produce this evidence, 
but consented to admit it. 

In giving judgment in the cause, the Court said 
that this book could not liave been received in 
evidence, but by consent. 



Where a title 
to tithes in a 
lay-man i« 
clearly made 
out, though 
not Boppoited 
by possession, 
the Court will 
decree an ac- 
count without 
tM issue. 



The Court, upon the whole case, thought it per- 
fectly clear, from the ancient documents, as well as 
from a great preponderance of modern circum- 
stances, and of evidence of reputation, that the 
place in question was within the parish and rectory 
of Duffield; and although the land-tax for this part 
of the parish was separately assessed; although there 
were many instances of refusal of tithes, and no 
continued or clear possession ; and although there 
was some contradictory evidence as to reputation; 
yet the Court decreed in favour pf the plaintiff 
without an issue, and directed an account. 
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The Attorney General t;. Richards. 

THIS information stated, that by the royal pre- ^'^i'®'^® » "»»- 
. sanceind pur* 
rogative, the sea and sea-coasts, as far as the prestureina 

sea flows and reflows, between the high and low commUtedTan 

water.marks, and all the ports and havens of the ^"q^uuyS^ 

kingdom, belong to his Majesty, and ought to be^^^^'^* 

preserved for the use of his Majesty's vessels, and 

others, and that his Majesty has the right of super- 

intendency over them^ for their preservation. 

It then stated, that the defendants, in 1784, 
erected a wharf or key, two docks, and other 
buildings, between high and low water-mark, in 
Portsmouth harbour, adjoining to Gosport, so as both 
to prevent the boats and vessels from sailing over 
that spot, or rtiooring there; and also to endanger 
further damage to the harbour, by preventing the 
free current of the water to carry off the mud. 
The information therefore prayed, that the defend- 
ants might be restrained from making any further 
erections, that those made might be abated, and 
the harbour restored to its ancient situation. 

The defendants claimed to hold the soil of the 
place in question, under letters-patent, 14th Jti/y, 
4 Ch. I. These letters*patent recited, that a com- 
mission had issued to the sheriff of Hampshire^ and 
other persons, to examine all the mud-banks and 
sea-marsheS) within a certain district, on the coast; 
and, by a legal inquest, to inquire and report, whe- 
ther any, and what part of them, might be reco^ 
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vered from the sea, without injury to any person. 
They made a return, certifying, that certain mud* 
lands, and lands covered with the sea, around the 
town of Gospari^ might be recovered from the sea, 
to the great benefit of the nation, and without in** 
jury or damage to any person. The letters-patent 
on the foot of thin return, and in consideration of 
the services of the grantees, and of the money to 
be by them expended in recovering from the sea 
the lands granted; of the special favour, certain 
knowledge, pnd mere motion of the King, did 
grant to Marp Wanderford ^nd WilHam Wanderford 
certain mud^ands^ and lands overflown with the 
sea, (anK)ng otbers, certain lands overflown with 
the sea, on each s\A%^i Gosport^ and there fully de« 
scribed,) and also dischsMTged the same frc^iin all 
claim, of tithes from the Crown, during seven years 
from the date of the lands being recovered and em« 
banked from the sea, rendering a rent of 4d. per 
acre for every acre recovered till th« year 1630^ 
and from that period, the rent of Is^ 

Two of the defendants aUo pleaded possession 
of the place in question for more than sixty years^ 

It was much disputed, upon the evidence, whe- 
ther the place in question was* included within the 
grants or hot ? The defendants did not produce 
the conveyances, and the deduction of title from 
the Wandeafordsj to the persons from whom they 
derived immediately their elatm. Tbey only pro«* 
dttced the conveyance of this parcel of mud^^land 
to themselves^ by persons stated in the convey^ 
ance to be entitled under the letllefs^patent. 
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It was admitted, that (he defendants, or those 
tinder whom they claimed, had had possession of a 
piece of mud^and adjoining to the piece in ques- 
tion, for upwards of sixty years. The ground in 
question had never been recovered from the sea, 
til] the erections complained of by the bill, and 
which were made after notice of the intention to 
dispute the right ; but the (tefendants had had pos-^ 
session, by keeping floats of timber moored there^ 
for some time before. 

It was provedj that the embankment was highly 
prejudicial and dangerous to ttie harbour, and that 
it was peculiarly hurtful to the town of G&^orti 
by preventing boats from coiffing immediately up 
to the town, on that side, as formerly. 

This case was argued during the term by 

The Attorney General }xnd Solicitor GeneralyAlex- 
ander^ Campbelly and Percival, for the Crown. The 
prima facie right of the Crown to all ports and arms of 
the sea, and to the soil thereof, is clearly established. 
The nature of that right is explained by Lord 
Halcj in his treatises De Jure Maris and De Por- 
tihus Maris^. It is there shewn, (p. 13.) that the 
King has the soil of the sea-coast and havens, and 
entitled to the profits thereof as a jus privatum \' 
and so far as it is considered in that light merely, 
he may grant it away. But be has also (p. 81. 83. 
88, 89. ) another right in the arms of the sea, the 
right of a free passage for all his subjects, and 

* See Mr. Hargrave*s Law Tracts*. 
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others, and of having all havens, and branched of* 
the sea, preserved from nuisances, for that pur*- 
pose. This is a right similar to the King's pro- 
perty in highways, a mere jus publicum vested in 
the King for the use of the subjects. This, by 
its nature, is unalienable^ and shall prevail against 
any claim set up against it. Lord Hale, De Jure 
Maris, 13. De Jure Portibus, 85. 

Where any invasion of the jus privatum of the 
Crown, in arms of the sea, or ports, takes place, 
by encroachment on the soil, it is a purpresture. 
Glanville, 1. 9. c. 11. Spelm. Gloss. Purpresture. 
Where the jus publicum is violated, it is a nui* 
sance; and it frequently happens, as in the pre- 
sent case, that a nuisance in a port is accompa^ 
nied with a purpresture, or encroachment on the 
soil of the Crown. 

^ All nuisances may be abated by the mere act of 

any individual; but in the case of the Crown, the 
more proper and' decorous mode of proceeding, is 
by information in a court of justice, for ascertain-* 
ing the right. This may be done by information 
in equity, as well as at law; and the nuisance may 
be decreed to be abated. 

In the case of a purpresture, the same mode of 
proceeding has been held proper. In case of a 
decree for the Crown, an inquiry is direqted, whe- 
ther it be most beneficial for the Crown to abate the 
purpresture, or to suffer the erections to remain^ 
. and be arrented. Where the purpresture is also a 
nuisance, the Crown has not this election; for it 
cannot sanction a nuisance. 
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In the case of the Attiimey General v. Philpot^ ih 
this Court, 8 Ch. I. the information stated the 
Crown to be seized of the river Thames where navi- 
gable and an arm of the sea^ for the use of the ships 
presorting there ; and that the Crown was also seized 
of the soil between high and low water-mark: 
that thcl defendants had lately encroached upon the ^ 
soil of the King, and had thereby stopped the course 
of the ri^ver, and rendered it less convenient for 
shipping, and for their mooring in the pool. The 
information therefore prayed, that the encroach- 
ment might be declared a purpresture, and be 
abated as such. The defendants set up a defence, 
that they had had the leave of the High Admiral, 
and that their encroachment was no damage to the 
shipping. The Court declared, that purprestures 
on navigable rivers ought to be abated. They acf- 
cordingly directed a commission to inquire, whe- 
ther the fact complained of was a purpresture. 
The Commissioners returned that it was, and the 
encroachment was abated » 

So in the case of the City of Bristol y. Morgart^ 
cited in Lord Hale's treatise De Poriibus Marisj 
Jj. 81. The bill stated the benefit of navigable 
rivers for commerce, and the right to have all pur- 
prestures therein abated. It was proved, that the 
defendants had erected houses on the banks of the 
Avon, so as to strengthen the river, and to incom- 
mode the passage to and from the shipping to the 
shore : that these houses also intercepted the com-^ 
merce to the town, and tended to defraud the re- 
venue. The encroachments were ordered to be 
abated, on the ground of the damage to the city; 
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but were never destroyed, some composition fiav^ 
iog probably been entered into. A similar case 
<is there cited to have been determined between 
the imcn of Newcastle and Johnson, relative to the 
right of towage oH the river Tyne. 

In Churchman v. Tunstal, Hard. 169., the plain- 
tiff sued by bill, as tenant of an aincient ferry und^ 
the Crown, to suppress a new ferry set up in the 
neighbourhood, to the damage of his ancient ferry, 
tad to obtain an injunction against renewing it. 
The Court there dismissed the bill^ as seeking to 
establish a monopoly ; but another bill being after- 
Wards filed for the same matter, the Court, on 7tfar 
^pril, 14 Ch. IL (Lord Hale presiding in it,) dc^ 
ereed^ that the new ferry should be suppressed^ and 
that the defendants should not have liberty to use 
any ferry-boat, to the aiinoyance of the pktintiflP^s 
ancient ferry*. 

So in the ahony moil s^ case, 3 Atk. 7^0., wher«f 
it was moved to issue an Injunction against building 
a small-pox hospital in Cold Bath Fielde, Lord 
Hardwicke\^y^\i down^ that, in the case 6f a public 
Auisance, an information by the Attorney General 
is the proper remedy. He was then sitting in 
equity, and must be understood to mean an in«* 
formation in a court of equity. Besides, he refused 
the injunction in that Case, upon the want of me-^ 
iits, not from any doubt of his jurisdiction* So 
Coulson V. White, 3 Atk. 31., establishes the an* 
thority of equity to abate nuisances, Byder v« Bef^ 

« See tiM Minute Book, }&S2, p. 181. 
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tham^ 1 Yez. 543. Sir Lister Holt's case, S Vez. 
193. 

The grant is bad on another ground. The King, 
in h\sju9ptibli€um^ had possession of the soil covered 
with the sea, by the passage of his subjects in ships 
over it. But there was no possession of the soil 
under the Jt^ privatum; and the right to enjoy it 
being then only a possibility, when it should be re- 
covered from the sea, could not be granted 66 a 
subject. The Attorney General v. Sir Ed. Fermer^ 
9 Lev. 171. SirT. Rayni. S4h Much less could 
one subject transfer this right to another; for, be- 
tween theni^ there isnoteven acolourof possession. 
It is within the rule against buying pretended titles. 

The grant can at most give only a right of 
entry; but if I convey an estate, and die before 
entry by the purchaser, the right of entry is gone. 
So here, the right of entry could only be during 
the life of King Charles I. 

The nature of the grant shews, that it was to be 
reduced into possession within a reasonable time, if 
at all. The grant proceeds on a surmise of the pub- 
lic benefit to accrue from embanking the mud-lands. 
The tithes were not to be demandable for seven 
years after the embankment. The rent from 1639 
was to be increased. Then the embanking with* 
in a reasonable time, was considered as a condition 
annexed to the grant, and has not been complied 
with during 150 years. The non-payment of the 
rent during that period proves, that there was no 
possession, actual or constructive. 

VOL. II. R R ' 
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But even if this passed by the grant, the grantee 
has since thrown it open^or the public use, by al- 
^ lowing it to continue an open passage for ships du- 

ring so long a period. The King has acquired a 
new right to it, by the possession of his subjects in 
passing and repassing over it for 1 50 years. A place 
thrown open to the public, as a highway, cannot^ 
after long enjoyment, be shut up. 

The possession of another part, under the letters- 
patent, during 60 years, cannot inure to give pos- 
session of the whole; nor can entry upon any part, 
under the grant, be considered as entry upon this 
land which remained overflowed. If there is a 
conveyance of Blackacre and fVhiteacre, entry upon 
Blackacre^ in the name of both, is good. But this 
supposes that the entry upon Whiteacre was also 
possible. But if Whiteacre ivas then held by a^dis- 
seisor, so as that the feoffee could not enter, the 
entry upon Blackacre does not inure to both. Here 
the entry upon this parcel of land waa impossible, 
till recovered from the sea. Besides^ the King, by 
the passage of his subjects, bas had actual pos- 
session of it, so that the entry upon the other parts 
of the grant cannot be extended to this. 

ThedefendantSj in order to avail themselves of 
the letters-patent, must eitherdeduce to themselves 
a regular title against the Crown, or must shew, 
that the suBject was once severed from the Crown^ 
and that they are in possession, which presumes all 
the mesne conveyances. The defendants do neither. 
The deduction of title, under the letters-patent, 
to the persons under whom the defendants imme- 
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diately ^laim, is not shewn. It i3 clehr these per- 
sons never had any possession of . this spot. Then *. 
there is no privity, either by title or by possession^ 
between them and the grantees, and the defendants 
may be wholly strangers to the letters-patent. 

Even if they claim under the letters-patent, yet 
these erections must be abated ; for it is clear (hat 
the King cannot permit a public nuisance, as this 
is proved to be. DePort. Mar. 85. 

Piggoit ^nd Richards, for the defendant. — It is 
clear, that as far as the jus privatum of the Crown 
is concerned^ a grant of the soil of the sea-coast, 
or of a harbour, is good. But, if the argument 
be true, that no possession could ever be taken of 
the soil while overflown, no grant or feo£fment of 
land covered with water could ever be good. 

But on the contrary, Lord Hale s^ys, (De Port. 
Mar. p. 85.) that there are a thousand instances 
of licence from the King to build new wharfs or 
keys, in which licence the right to the soil, within 
high and low water rnark^ or beyond, is necessarily 
included. 

It is agreed, that a great part of the lands granted 
have long ago been embanked; but possession of 
a part is possession of the whole ; and we are there- 
fore entitled to hold by length of possession, in cor- - 
roboration of the grant. 

This is a grant of lands to be afterwards reco- 
vered from the sea. It implies, throughout, that 

R r9 
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immediate embankment of the whole was not ex- 
pected; and, as no time is limited, it is still open 
to us to take advantage of it. Our title is suffici-* 
ently made out; for the soil being once granted 
away from the Crown, mere possession is evidence 
of the right of the person entitled. To produce (he 
whole conveyances is impossible; for this is a small 
parcel out of an extensive grant, and we are not 
entitled to the possession of the deeds under which 
the whole lands granted are held. It appears, that 
the land immediately adjoining has been embanked 
for more than sixty years, and floats of wood used 
to be moored over the place in question, long be- 
fore the erections now complained of. This was 
a possession ; for it prevented the free passage over 
that part of the harbour. Then the mode of try- 
ing the right to the land, when the possession was 
in the subject, is by suit at law. As to this 
poirlt, it is in the nature of a mere ejectment 
bill 

Besides, the information does not pray that the 
soil may be declared to belong to the King, which 
would be the proper prayer, if the right to the soil 
were in question. It merely prays, that the erec- 
tions may be abated, which is the proper prayer 
on a complaint of nuisance, if at all; and as a 
nuisance is charged in the bill, the only matter in 
issue must be that which relates to and supports 
the prayer of the bill. But as to the question of 
nuisance, the title to the lands is perfectly im- 
material, and therefore our possession, not. 'be- 
ing properly put in issue^ remains unimpeached. 
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As to the question of nuisance, that is a matter 
completely foreign to the jurisdiction of a Court 
of Equity* It is a breach of the general police of 
the kingdom, and as such is considered as a crime, 
and to be prosecuted in the criminal courts. But 
a Court of Equity cannot hold cognizance of any 
criminal matter. It never was attempted to pro-* 
fiecute a suit in equity, to remedy any other pub- 
lic mischiefs — as to prohibit rope dancing, plays, 
&c. or to abate a nuisance or purpresture on the 
highway. That is exactly like the present case,^ 
and is every day prosecuted in the ordinary crimi* 
nal courts. Questions of nuisance are particu** 
larly improper to be discussed in equity, because 
the remedy at law is complete. 

« 
It is true, that in the precedents cited, such in- 
formations have been allowed in the case of pur« 
prestures; but these were in the time of Ch. \, 
when the right to trial by jury was not so firmly 
established as it now is. Besides those were, in part 
at least, suits as to a civil right, and therefore 
gave a colour to the jurisdiction » Lord Hale ex- 
pressly declares, (p. 85j that the question of nui* 
sance is a question of fact, and not of law : that iS| 
that it ought to be decided^by a jury, not by the 
court. In the cases relied upon on the other side, 
the court directed a commission to enquire into 
the fact. The mode now adopted in Courtsof Equity 
is to direct an issue in such case, instead of grant* 
ing a commission ; and those authorities, therefore, 
entitle us to e;cpect, that the Court will not decide 
against us, without an issue. 
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iithjuiy. Macdonald, Chief Baron, this day delivered 
the opinion of the Court, (after stating the case,) 
to this effect. 

It is clear that the right to the soil, between 
high and low water mark, is prima facie in the 
crown. Then the onus of proving an adverse title 
is thrown upon the defendants. 

This they attempt todo, under the letters-patent : 
but upon the whole evidence, as far as we can now 
trace the meaning of the grant, this spot does not 
seem to have been included in it. The return of the 
inquisition finds that the embanking the lands 
granted would be of no detriment to any person. 
But that is not consistent with the evidence here, 
that the embanking this land would hurt the 
harbour, and prevent the passage of boats up to 
the town of Gosport; then the inquisition and 
grant must have related to other lands ; and the 
grant, in describing the parcels, gives the mud- 
lands on each side of Gosporij studiously passing 
by the town ; so that it does not appear that this 
land was ever meant to be granted from the 
Crown. 

But the grant appears also to have been mad^ for 
the sake of the public interest^ in having this land 
brought into cultivation. The exemption from 
tithes for seven years shews the intent to have been, 
that it should be put into a state capable of pro- 
ducing titheable matter. The rent also proves the 
embankment, and regaining from the sea, to have 
been the condition and spirit of the grant. Ths^t 
has not been complied with. 
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But the defendants do not deduce tbeirtitle from 
the grantees: they shew a title under A. and jB., 
who, they aver, were entitled under the grant; but 
the onMof establishing their claim being upon them, 
they must shew how^. and B. derived that right. 
At present it appears to be the conveyance by mere 
strangers. The lease and release from them recites 
the releasors to be entitled under the grant; but 
this is no evidence of the fact. 

They next went on the evidence of possession. ^['Jrant from ^ 
But it appears, that instead of their having pos- [^^^^"'^T'J* ^* 
isession, the Crown has, by its subjects, had pos- wed from the 

nil • !• J • 1 • ica, andttisleft . 

session of the place m question ; and its being open imembanked 
as a public passage from 1699, precludes any right StimefLT^* 
now to question the title of the Crown. If the ^^^^7^°.^"; 
grantees ever had any title, it has been abandoned. 7h"of the 
It would be extremely inconvenient if old dormant crown reWves 
grants of the Crown could be enforced in this o^osse^slon by 
manner, when the evidence of .their nature and ex- '^'"^J**^^*' 
tent is lost by lapse of time. Upon the whole, we ^ 
are of opinion, that the defendants have not made 
out any title to the soil of the place in question. 

But it is argued, that the prayer of the bill being 
to abate the erections as a nuisance, the Court can 
only consider that question, as alone supporting the 
relief prayed; and it is contended, that this Court 
cannot give such a decree, or at least not without 
the intervention of a jury, thequestion of nuisance 
being, as laid down by Lord Hale^ a question of 
fact, and not of law. That may be, where the 
question is of nuisance only, and the evidence 
doubtful, But the cases cited, and those which 



•M CASES IN THE EXCREQUEE, 

hofd Hale has given us, in the treziiseDe Partibus 
Matisy clearly prove, that where the king claim9 
and proves a right to the soil^ where a purpresture 
and nuisance have been committed, he may have a 
decree to abate it. The case of the River Thawiee^ 
and the Bristol and the Newcastle cases, cited by 
Lord Hale^ are all authorities for this proposi- 
tion. The case in Hardr. I6S, was at first deter- 
mined otherwise; but the reportbr doubts its aur 
thority, as it was afterwards overturned* It is ob- 
jected that these cases were in the time of Ck. I. ; 
but it must be remembered^ that Lord Hale de^ 
termined some of them, and approved the rest. 
Supported by such authority, we do not hesitate 
^ to declare^ that the soil is the property of the 
Crown ; and of course, to decree, that these build- 
ings be abated. 



Dkyerell's Case. 

vide> ante, fT^Hfi Court having declared their opinion against 
^' "^ the application of Mr. Deverell^ a second ap- 

plication, in the same matter, was made on behalf 
of Sir Richard Heron, the treasurer's remembrancer, 
to be heard pro interesse suo. The Court said, that 
they had nqt entertained any such doubt^ on the first 
argument, a^ would lead them to wish a second ; 
but as Sir Richard Heron was materially interested^ 
and had not been heard, and upon his offering to 
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undertake not to proceed in any other sbape^ the 
matter was again heard. 

In addition to the former evidence, the fol* 
lowing were produced : first, an order, 6 Ed. II., 
by the Court, for the payment of the salaries of 
the two remembrancers ; to tJie treasurer's re* 
membrancer forty marks for fi^im and his clerks. 
Secondly, an ordinance of the Treasurer and 
Barons of the Exchequer, 19 jB. II., whereby it 
was recited, that the business of the treasurer's 
remembrancer required him to retain two other 
derks, and an addition of salary was granteid him 
for that purpose. Thirdly, a manuscript in the 
British Museum, written in 1572, intitltfd, "The 
•• Offices and Officers* Names of the Court of 
" Exchequer, and of whose gift they be." Of 
the Queen's gift, &c. " Of the Queen's Remem- 
" brancer's gift, — the attorneys and clerks of 
*' the Queen's Remembrancer's Office." " Of 
" the Treasurer's Remembrancer's gift^^he at* 
" tomejfS and clerks of the Treasurer's Rememm 
V brancer.'' A minute was produced in the 
minute-book, 3 J. IL by which the Court or« 
dered, that no foreigner should be admitted a clerk 
in the office, when there was any one who had 
served a clerkship ready to take the office. This 
minute appeared obliterated in the book, a pen 
being drawn across it. A copy of the minute, not 
obliterated, was produced from the papers of Mr. 
Madoxy who was one of the clerks in this office. 
No such order was to be found in the order-book 
oflhatdat^. 
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The case was now afgued by Serjeant Adair^ 
Partridge and Richards^ in support of the appli* 
cation. They contended^ that the clerks were ori- 
ginally the mere servants of the remembrancer, and 
were still to be considered^ for this purpose, in the 
same light. The documents produced shew that 
their salaries were received from him, and not from 
the public- Mad. Hist.of Exch.716. The oath of 
the remembrancqr is taken in Court, to serve the 
King faithfully in the office. The path of the clerk* 
is taken privately in the office, '' to behave dili- 
*' gently and truly as clerks in the office, under the 
<< master of the same, in all that appertains to them 
«< as clerks in the said office ; and if they shall 
^' know any thing done or imagined to the hurt of 
'^ the master of the said office for the time, they 
" shall do him thereof to wit," &c. This is the 
oath of a servant to his master. 

The manuscript in the British Museum implies 
that the remembrancer has the absolute appoint- 
ment of these clerks ; they are said to be of his 
" gift." That was probably taken on the occasion 
of the orders established by Queen Elizabeth^ for 
this office, which are recited in 1 J. I. c. ^6. That 
statute, proceeding on the foot of these orders, en- 
acts, that breach of the same, by the remembrancer 
or his deputy, his or their clerks, the remem- 
brancer shall forfeit SO/. So, in the SSd section, 
be is made responsible ^^ for himself and the clerks 
'* of his office." These clerks he is bound, by 
^H. VL c. 10., to appoint ; and his being respon- 
sible for them shews that the appointment was 
under his absolute control. So,by5i2JI.c. Id.^he 
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swears to the faithful discharge of the whole 
duty. 

If it is admitted, that the remembrancer may 
judge of the fitness of the person for whom he is to 
be responsible, it follows^ that he has the power of 
rejecting persons unfit : but the office is not to be 
vacant; he must therefore have the power of ap- 
pointing other persons to fill it. It frequently hap- 
pens that one has a power of appointing a deputy, 
orpther officer, whom he can not afterwards renu>ye, 
though the appointment is arbitrary, 1 Sid. 74. 
Therefore the circumstance of thjese clerks having 
a freehold in their ofiJce$ is immaterial. 

If the remembrancer himself is unfit, or ap- 
points unfit deputies or clerks, the Court may 
reject the appointment; Hardr. ISO. Therefore 
the public is in no danger. 

These are not properly attorn ies^ in the legal sense 
of the word. They are merely put in place of the 
accountants to the King, in passing their accounts; 
as a letter of attorney authorizes any- person to act 
in the place of another, in ordinary afiairs. And 
it appears, from sevei'al gentlemen at the bar being 
clerks in the office, that they are not regular attor- 
neys. The statutes which require attorneys to be 
articled five years, 2 Geo. II. c. 23. s. 27., and 
22 Geo. II. c. 46. s. 9., expressly except the clerks 
in this office. No other statute has made it neces- 
sary that they shall serve five years ; and it is evi- 
dent, that in the original nature of this office, no 
particular qualification of that sort was required. 
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The order 9 J. II. had probably nerer been 
finally made by the Court ; perhaps pronounced^ 
and revoked before the rising of the Court. The 
appearance of such an order erased, seems to in- 
dicate thatf upon the consideration of the subject, 
the Court had not agreed to that opinion, and had 
therefore refused to make the order. 

Then the only ground of objection to the claim 
of Mr* Devereli, is the practice sworn to. But two 
instances to the contrary of that practice, in the 
cases of Barber and Mayhewy fVideante, page 486.) 
contradict that universality of practice, which alone 
can give it any binding force. 

Burton and Plumer^ on behalf of the other clerks. 
•—The responsibility of the remembrancer does not 
necessarily imply an absolute control over theap«- 
pointment. Humphreys v. Paget, 1 Keb. 689* If 
it did, it must also extend to enable him to dismiss 
or pass over, in promotion, one before admitted 
into the office, if the remembrancer thought he 
could no longer depend upon him ; but that is not 
contended, and is negatived by the cases. 

Fitness for an office is seldom vague, and to be 
determined by the mere discretion of the person ap- 
pointing. It is generally defined, and the power of 
appointment limited by the legal rule as to fitness. 
In offices which concern legal proceedings^ expe- 
rience is the general^ requisite ; and even the King 
cannot appoint, in many instances, where this sort 
of fitness is wanting* Co. Litt. 3, b. S Roll. Abr; 
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l^S. And such appointment maybe rejected bj 
the Court. Dyer, 150. b. Hob. 14B.S Anders. 118. 

They act in a capacity incompatible with the 
character of mere clerks of the remembrancer. 
Upon any suit between the Crown and a subject in 
this office, one of them acts for the Crown, another 
against it. If they arc the clerks of one master, he 
is attorney on both sides. 

Macdonald, Chief Baron.— The Court here ii«»«^«'y. 
granted a second hearing of this case, upon the 
earnest desire of a very high officer of the Court, to 
be heard by his counsel upon the subject, and not 
from any doubt that we ourselyes ever entertained 
upon the subject. 

Asa reason for the re-argument, it was suggested, 
that new circumstances of proof, and new argu* 
ments, would be adduced, which had not before 
been offered. We have accordingly gone through 
the case again, but have heard nothing new of any 
weight, at least from that side which makes the 
application. 

In giving a second time the opinion of the Court, 
in a case so long and circumstantial, I shall confine 
myself to those points which have not before been ' 

disposed of, and to the additional arguments now 
adduced. 

The counsel for Mr. Deverell have endeavoured 
to degrade this office into that of a mere servant to 
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the remembrancer, forgetting that such a position 
18 utterly incompatible with the claim of a man so 
respectable as their client, to fill the office. The 
whole evidence^ and the nature of the office, shew 
the importance of its being filled by men educated 
in its practice, and regularly acquainted with its 
tluties. Many acts of parliament adduced by the 
petitioner himself recognize this office as one of 
great public importance^ and which ought to be 
held only by fit persons. 

But it has been argued, that only a general fitness 
IS required, and that no particular qualification is 
made the criterion of such fitness. 

For an office so particular in its nature, and sor 
intricate in its duties, a particular education in 
that office seems alone adequate to give the re- 
quisite fitness; and it will be found, that almost 
e\^ery office in Westminster Hall is governed by 
this principle. 

• In the Court of ExchequeV, it is evident, that 
this was the general practice of all the offices ; for 
the order 26 H. VL takes notice of the old custom 
of filling all the offices of the Court with men 
versed in its business, and directs the Barons to 
adhere to that usage. The generality of the order 
is relied on as being applicable only to those\)ffices 
where such a rule is otherwise shewn to prevail. 
But I am of opinion, that the generality of the 
directions of that order carries a contrary inference. 
The same reason of public convenience applies to 
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this as strongly as to any other oflSce in the Court, 
theduties being at leastas abstruj^. and asimportant 
as any. The order recognizes this general rcas^on. 
and the general practice which had obtained in con- 
sequence of it, and directs that this , practice be in 
futureadhered to generally iiiall theojQSces. Against 
such evidence of the generality of the rule, it would 
require very long and clearly-pstablished usage to 
exempt this particular office out of its operation. 

In the manuscript found in the Museum, the 
word '* gift*' has been much relied on. I only 
mention it for the purpose of observing, that a 
gift may be conditional, and its objects limited as 
well as not. 

The document now produced, from Mr. Madox's 
papers, is a strong confirmation of the minute which 
at present appears defaced. No good reason can be 
assigned for his treasuring up this copy of it, unless 
he considered it as at that time a subsisting order 
of the Court. If that be the case, the obliteration 
of this minute, and the non-appearance of the book 
in whicli the order ought to have been entered, have 
a very suspicious appearance, and shew to what a 
height the warmth, in the former dispute relating 
to this office, had been carried. 

It appears from the case in Dyer^ that the Court 
of King's Bench, in regulating the appointment of 
the master of the King's Bench Office, thought it 
necessary to follow a rule analogous to that con* 
tended for by the clerks here. The same rule ap- 
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pears to have been recognized and adopted by the 
Court of Common Pleas: and, in both these cases, 
it was adliered to, in opposition to contrary ap- 
pointments by the Crown itself* And so in this' 
Court, the general opinion, and the general prac- 
tice of this and of the other offices of the Court, 
hare been conformable to the same doctrine* 

It has been ai^ued, that nou«9ge can have eflfect 
to bind this question, unless such as couU} be le- 
gally set up as a prescription. I cannot agree to 
this argument* In offices in every Court, new cus*^ 
toms and new usages grow up, and get firm root by 
continuance much short of legal prescription. Thus, 
in the Court of Chancery, since Lord Narthingion'i 
time, the register's clerks have uniformly succeed- 
ed to be registers in regular rotation. The office 
itself is probably within the time of legal memory, 
and this practice has only prevailed since the time 
which 1 have mentioned ; yet I apprehend itisnow 
too firmly established to be shaken, and the Duke 
of St. Albans^ in whose gift the office is, would 
hardly venture to break through the succession. 

The violations of the practice in this office have 
not been such as can establish aeon trary rule. May^ 
h€w*8 case was where he claimed to be admitted as 
the only person then capable of holding the office. 
The Court were of opinion that he had not made 
out his claim, and that opinion seems well founded; 
for Mayhew's claim allowed the remembrancer no 
choice at all. He may have a right to wait till there 
shall be a fit person to take the place. Perhaps 
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7. A bill to esisblMi a inodu9, will 
not lie, where there has b«^en no 
4mt for tithes in kind. 

fMrd CotHUry t. Burslem. 
Page 567 n. 



Mortgage, 
See Costs 4. 



1. A deposit of title-deeds, as se- 
curity for mdneyi shall prevml 
against a sutbseqtfent mortgage, 
with notice of the depo«>it. 

Birch Y. Elhmes. 427 

% Bat where a creditor takes a 
mortgage hastily, in fear of the 
insolvency of the n^ortga^or^ and 
under the promises of getting the 
title-deeds; it shall prevail ag^nst 
a prior deposit. 

Plumb V. pluitt. 432 

8* A filkiliife of the utmost circum- 
spection and diligence shall not, 
in such rase» postpone him who 
gets the kagal estate. 

law. 440 

4» The nature of constructive no- 
tiee expkiaed. 

thid. 

ft* Mortgagee got possession of the 
estate^ sued at law on the «*OTe- 
nant for repayment, and brought 
this bill to foreclose ; this is re- 
gular, and Equity wiU not stop 
the proceedings at law, unless the 
defendant brings in the money. 

Rees V. Parkinsmi. 497 

fi» A mortgagee had also a bond om 
whkh the interest due exceeded 
the penalty ; the mortgagee con- 
veyed the equity of redemption for 
th^ oie of Ms crefditdrs, paying 
thift bohd first; nothing b^onil 
thfe p^n«ltv tan be claimed. 
^ ^ Lhffd v. Huichen. Puge 52* 

TOL. II. < I 



7. Money disbuilBed by a Bioflgl^^ 
- shall carry the same interest as the 
Airiginal 5um. 

fF^ffikp r. Drug. 551 



New TriiU. 
Set PsACtics 1(X 



Notice. 
See Compost ION Fen TiTiaEft 1* 

EQUITY 2. 

1. The nature of constructive notice 
explained. 

Plumb v. Fluitt. 438 



Nnivante, 



1. where a nuisance ani giitpfft^ 
turn are committed in & harbour, 
an information in £qiiii^ Kei to 
abate it. . 

The Attorney General v. Richurds 

603 



o. 



Office. 



See Exchequer 2, 9, 4; Obakt 

I, 2. F0EE«T 1, 2. 
T T 
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-1. Offices inthe Courts of Justice 
are bound by practice^ though uot 
immeuiorial. 

DeverelVs Case. Page 624 
2. Experience in the office is a ge- 
neral criterion of fitness in those 
offices in the Courts which re- 
quire knowledge of the business. 

Ibid. 



Officer. 



See Revenue Officer. 

1. An assignment of the half-pay of 
an officer in the army is bad in 
equity as well as at law. 

Stone V. LidderdaU. 533 



Partners. 



, The Court will not appoint a 
receiver of the effects of a subsist- 
ing partnership trade, unless on 
tl^e grossest abuses of some of the 
partuers. 

Oliver v. Hamilton. 4&3 



Payment of Motley into 
Court. 



1. In a suit for account of tithes, the 
defendant cannot pay money into 
Court before answer. 

Hull V. Matthews. 444 



Penalty. 

See Bond 1» 2, 3» 4. 

1. In article of separation, the hus- 
band was to receive a certain an* 
nuity out of the wife's estate, while 
he should leave her unmolested. 
Upon molestation the annuity is 
gone. 

Wright V. Chapman. Page 345 



Pleas and Pleadings fin 
Equity.) 

See Joinder in Suits 1. 



1. The plea was over-ruled on a 
ground of form. The defendant 
pleaded the same matter again 
more formally. This is irregular. 
Semb. 

Freeland v. Johnson, AXfl 

2. Plea of alien enemy to a bill of 
discovery is good. 

Daubigny v. Davallon. 462 

3. A plea averring this nation to be 
at war with France^ and that the 
plaintiffs are Frenchmen^ aliens, 
and enemies of the king is good. 

Ibid. 

4. A plea of outlawry ought, like 
other pleas, to be set down for 
argument by the defendant. 

Chapman v. Lansdown^ 554 



Pleasand Pleading fat Law. J 



I. Sci. Fa. against two on a joint 
and several recognizance of four 
to the Crown, without averring 
the pthers to be dead. This is 
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bad, and may be taken advantage 

of without a plea in abatement, 

and is not cured by. pleading over. 

The King y. Young. Page 448 



Policy of Insurance. 



1. A bill in equity lies to have a 

fraudulent policy delivered up, 

although the discovery obtained 

would be a good defence at law. 

French v. Connelly. 4&4 



Power. 

5tfeApPOINfMENT 1* 

Practice fin Equity.) 



See 



1 



Costs. Injunction. 

(in Equity ) 



Pleas 



One reported the highest bidder 
before the Master was compelled 
to complete his purchase. 

Cunningham v. Williams. 344 

2. A creditor who proves before the 
Master against the estate of an 
intestate, cannot exhibit interro- 
gatories to the plaintiff, to disco- 
ver the balance between him and 
the estate. 

Bowen v. Webb. 361 

8. All matters in law and equity 
being referred to arbitration, and 
a rule of Court made in the King*8 
Bench^ the award directed, that all 
suits between the parties should 
be discontinued. The defendant 
mQved thereupon, that the bill 
might be dismissed. .This was 



refused, for the Court cannot act 
on the award. 

Hutchinson v, Hodgson. 
Page 361 

4. The Court will ijot give leave to 
amend an answer after replication, 
nor to file a supplemental answer, - 
unless on there appearing sufficient 
reasons why the matter could not 
be inserted in the first answer. 

Tennant v. WHsmo* e. ^2 

5. A motion for leave to answer by 
guardian must name the guardian. 

Brassington v. Brassingtan. 360 

6. Decree for debt and costs. * An 
attachment for the debt alone, be- 
fore taxation of costs, and dnother 
for the costs when taxed, were 
both held good. 

Frazerv. Thobum. 381, 413 
7« On a bill for an injunction, the 
Court will not grant a commission 
to examine a witness in India^ 
without a special affidavit of ma- 
teriality. 

Moody V. S^ele. 386 

8. Bill to redeem. Decree referring 
it to the master to take the ac- 
count, and to tax costs, &c. The 
report finds the mortgagee over- 
paid. It is too late to object to 
hii having his costs. 

Gilbert Y.Golding, 442 

9. Upon discovery of new matter in 
an account, the Court will permit 
a. supplemental answer after repli- 
cation. 

Maggridey. Hodgson. 443 

10. A plaintiff becomikig bankrupt 
will not therefore be compelled to 
give security for costs. 

Anon. 407 

11. On obtaining an injunction till 
the coming in of the answer of 
one defendant who resides abroad, 
the other having answered, the 
plaintiff is not compellable to 

^ bring the money into Court, un- 
less on special circumstances. 
Sholbred y. Macmatier. 366 



iifiMK TO Ttm rmxiWfAV n^nm^ 



1% TIm file^ wa9 avernrulfd od a 
ground .of form. The defendaat 
ple9|d«(i the tame mutter again 
more fecmally. This is regular. 
Smub. 
Freeknd v. JoAiuoit. Page 407 

13% In a suit &r an accQunt, the 
def'eBdant cannot pay money into 
Oourt before answer. 

Huli V. JlfanA^m. 444 

14. The Court will not appoint a 
receiver of the assets of a partp 
nersUpa unless on the gprassust 
at^use. 

^ aimer ^. Hamikmu 4^ 

\!^ The Court will not direct an 
issue on notion. 

Jman. 480 

16, But see con/ra. 

ThfiMtameyi General v. Lme. 580 

19. Afortgagect in possession prc^ 
eeeded at Jav on the covenant 
fbr rc-payment, and filed' this bill 
to foreclose. The Court will not 
stop the suit at law, except on 
bringing in the money. * 

jRees V. Parkinam. 497 
1& A will, admitted in the answer, 
under which the defendant claims, 
and wh^re nothing turns npon 
it, may be read j&om the bill, al- 
though the answer refers to the 
will $>r certainty. 

Owen y. Jones. 505 
iQi A defendant ordered to deposit 
books in the hands of the Deputy 
Remembrancer for the inspection 
of the other party, and afterwards 
irdered to account, in doing which 
he miist refer to these books, is 
not obliged to pay the fees of the 
office in taking copies. 

QabHi T. Caveudiik. 547 

20. A petition ffH* re-hearing, or for 
leave to file a bill of review, is bad 
for the unoertainty. 

Hyde V. Dwme. 551 
SI. Ifthe defendant is insolvent, and 
does not resifle where the bill de- 
scribes Um, the Court will compel 



him to give a npte of hift plcigi^ of 
ab^e, or sfquiity fur ^Qsts. 

Jfmi^s V. Qill^m. Page 5^2 

28» Every plea ought to h^ set down 

for argument by the defendant. 

Chapman v. Lansdown, 554 

23. Where the counsel's name to an 

answer has been for^d, the Conrt 

will not take the answer off the 

file, if an innocent plaintiff is 

likely tQ suffer by it. 

Btilt V. Griffin. 569 

1)4? A eeqaestratioii only goes where 

the defendant is in custody of the 

warden of the Fket, not of a 

sheriff. 

Markham v. Wilkinson. 570 



Practice fatlsawi) 



See Costs, Eebob. 

1, A peer may be sued in the Court 
of Kii^s Bench by bill. 

Earl of Limsdale yr» Littledale. 

350 

9« A plaintiff retiding abroi^ is n^t 

con^pellable t^ givi^ scquH^ for 

costs in an iM^on in thilt Court. 

Beekmw ¥. Ji^fmg^* ^M 

a* The clerk of an attqina^iy 4efi?id- 

aat may be Wl for hiin« 

fiuron v« jgdtimr4«« 350 

4. If a d^nd»nt i|^ seised ill^elly» 

and served with proceas wliile so 

detained, the Court w^l discharge 

Him unconditionaHy. 

Barlow v» HalL m 
5« An attachment a|gainst the sbe- 
liff for not returning the writ was 
discharged on affidavits th^t the 
defendant ^9^» not seen in the 
, county, and that the return of 
non esf invenins wea mude one 



IMOJEX TO THE PRINCIPAL MATFESa. 



diy tfio late by a mistake of 
tfae clerk, who sopposed it ia 
time. 

Saxton V. West. Page 479 
G. To remove a cause from the great 
sessions of WcUes to' this Court, 
under 33 Geo. 1X1. c. 68. the pro- 
per course is by certiorari. 

Parry v. Grijiths. 480 

7. Where an attorney has been seven 
years without getting his bills 
taxed after an order so to do, and 
they are lost in the mean time in 
the Master's office, the Court will 
not allow them to go again before 
the Maater. 

Year. Yea. 404 

8. The paper-books must be deli- 
vered to the Judges before a can' 
cilium can be moved for. 

Thettussim v. Bailey. 409 

9. On an issne of the precedinj 
terpi, although no notice of trii 
is given, the defendant may enter 
up judgment as in case of a 
nonsuit for not proceeding to 
trial. 

OoodtUlemdem. Cooke v. CuUen. 

500 

10. If the plaintiff be nonsuited by 
a mistake of a witness in a ma- 
terial circumstance, a new trial 
ought to be granted. 

De Giou V. Dover. 517 

11. If a sheriff suffers a person ar- 
rested on mesne process to escape, 
he is answerable for the debt that 
shall be proved,;Tiot merely for 
that sworn to. 

Guhel y. Perchard. 522 

12. The Court cannot apply a fine 
estreat^ in pay^ment of the ex- 
pences of prosecution. 

The King v. r^. 523 

13* A motion to compound a qui 
tarn acftion on the stamp, acts, not 
supported by stamp office, need 
not be on notice to them. 

Saiishury qui tam v, Hyde. 
523 



14. Such motion must specify the 
sum at which it is compounded. 

Salisbury qui tam v. Hyde. 
P^e523 

15. Action on a judgment may be 
stayed on payment of the sum re- 
covered, ana costs, without any 
interest, although the defendant 
absconded for seven years since 
the judgment. 

Thomas v. Edward$. 558 

16. Plaintiff at law having peremp- 
torily undertaken to try the cause, 
on an- order to elect, elected td 
proceed in equity. On his not 
going on to trial, the defendant 
may sign judgment toj, in case of a 
nonsuit. 

Anderson v. Tombs. 568 

17. In an action on a promissory 
note, the plaintiff became bank* 
rupt ; the asngnees gave the de- 
f<^daiit ;tt^cQ9 after judgmcnti 
npt to, pay tl|« d^ recovered to 
atjky but. their order. Tb^ attipr- 
ney sued out a Fi, Fa- in the 
name Qf tba bankrupt, the Aote 
having been deposited with him 
during the action, to secure a 
debt due from the bankrupt. A 
rule to set aside the Fi. Fa. was 
discharged* 

Pope V. Wood. 577 



^PMrogtrti^ti 



See ExcHEQVBa2, 3, 5, 6. 
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Preseriptton* 
See Modus 9^ 10. 

Privilege. 

See ExcHEQUBB 4. 

1. A peer may be sued in K. B, by 
bill. 
Earl of LwMdale v. Littledale, 
Page 356 



Purpresture. 

1. Where a naisance and purpres- 
ture are committed in a harbour, 
an information in equity lies to 
abate them. 

The Attorney General v. Richards. 

603 



Purchaser. 

Sw Vendor and Vendee^ 

1. The alienee of a devisee shall 
hold discharged from the demands 
of specialty creditors of the de- 
visor. 

Matthews v. Jones. 506 



Q. 

Quaker. 

1, If one puts in his answer without 
oath as beiog a quaker^ the fact 



of his being such cannot be ques- 
tioned, for he is concluded from 
traversing it on an indictment for 
perjury. 
' Marsh \. Robinson. Page 479. 



R. 



Receiver. 



See Practice (in Equity) 14. 



Release. 



. A. tenant for life,with remainder 
to B. in tail, commits a forfeiture. 
B. in consideration of an annuity 
for the life of A. releases. The 
release is not good agunst the heir 
of the body of fi., and B. is 
therefore bound to make a good 
conveyance for the life of A. 

Lewis V. Rogers. 579 



Revenue Officer. 



See Excise 2.' 

1. Where a collector of revenue has 
given a bond to the Crown, the 
penalty is a security for the ex- 
pences of process and execution 
against him. 

The King v. Deane, 360 



INDEX TO THE PRINCIPAL MATTERS, 



s. 

Security. 
See Lien 3. 

1. On a sale of an estatq, part of the 
consideration was to bean annuity, 
but it was not settled how it should 
be secured. The Court directed 
it to be by security on the estate^ 
as well as by bond and j udgment. 
'^ " Page 550 



Revtijigtoti V. Deverall. 



Sequeetration. 
5ee Practice (ki Equity) 24. 

Soap. 
See Excise 2. 

Specialty Debts. 
See Lien 2. Debt 1. Bail 2. 



Spirits. 

1. The duty on spirits attaches on 
the ^ash before distillation. 

The Attorney General v. . 

558 



Stamps. 
See Practice (at Law) 13, 14. 



Statutes. 



1. Bark imported in the rough state, ' 
and pulverized here, is not en- 
titled to the drawback on exporta-^ 
tion, under 27 Geo. III. e. 13. 

Stephani V. Burrow.Vsge 346 

2. If one bushel of corn is shipped 
in time to get the bounty, with 
intention to ship the rest after- 
wards, the whole put on board 
is entitled to Ihe bounty, under 
31 G^o. III. c. :iO. 

WiUon V. Sutton. 444 

3. By 24 Geo. III. c. 73- the duty 
on spirits attaches on the wash be- 
fore distillation. 

The Attorney General v. —— — 

558 

4. A concealment of soap in violation 
of 1 Geo. L St. 2. c. 31. may be 
in an entered place, and by mixing 
with other soap, and although 
don^ with the privity of the infe- 
rior surveying officer. 

Attorney General v. Brewster. 

560 



Statutes commented upon 


or ejc- 


plained. 




27 £liz. c. 8. 


358 


29 Eliz. c. 4. 


370 


3W.&M. c. 14. 


509 


4 Ann. c. 16, 


449 


9 Ann. c.24. 


504 


1 Geo. I. St. 2. c. 31. 


534 


3 Geo. 1. c. 16. 


370 


1 Geo. 11. St. 2. c. 14. 


534 


2G«o.II. C.23. 


484 


7 Geo. II. c. 20. «. 2. 


497 


22 Geo. II. e. 46. 


484 


19«eo. Ill.c.56. 


586 


24 Geo. III. c. 73. 


559 



lltDfiX to tHE l>RtNCIPAL MAltfillS. 



27 Gto. III. e. 13. 

33 Geo. 111. c. 68. 

34 Geo. III. tf. •. 



P|ige347 
480 
463 



t: 

Sit Statuts 1. Cecub 1, i. 
BoHD 1, 4. 

TenaH/ in Tail. 

1* 0eviae of money to be laicl out 
in land to the uiie of ^. in tail, 
with remainden over. The Court 
will not direct the money to be 
paid to 4* 

. Ancm* 453 



Territr. 
See EviPEiicB 1, 2. 

JiikeB. 



See Modus. Composition. Com« 
POSITION Real. Lea»s 1^ 2, 3. 
Commission 1. 

1. Where by the uMial mode of 
husbandry clover-hat iK not mdde 
into cocks at all, the tith^ may 
be set out in the swathe. 

Colfyer V. HduffS. 481 

2. S. P. Baker v. Athil. 401 
8. Grass cut and given greefi to 

beasts of the pkragh sbalf iMt pay 
tithe. 

CoOfer r. Howes. 461 



4. Where a titheable article has been 
iotroduced into a parish within 
time of memorvi but the mode of 
tithing it has been uniform, the 
Court will support the established 
practice. Semb. 

Baker v. Athil. Page 492 

5. A trivial incorrectness iii setting 
tmt the tithe of wool, for which 
dmends had been tendered, and 
the non-payment of Easter dues, 
which were never demanded, are 
not sufficient to prevent a bill 
fVom bdng dismissed. 

Tbid. 403 
6L Horses kept^m one farm for its 
cultivation, and used occasianalfy 
on another farm in a different 
parish, ahall not pay agistment 
tithe^ Otherwise, if habitually so 
used* 

Filewood v. Button, 408 

7. Sheep kept princtpa% /or the 
sake of folding, if sold out of the 
parish before shearing time, shall 
pay agistment tithe. 

Ihwee V. Carter. 500 

8. Where a title to tithes in a lay- 
man is clearly made out, though 
not supported by possession, the 
Court will decree to account with-* 
out an issue. • 

L^ott Y» Stfwit^ 60) 



Treasurer's RememhrancerU 
Office. 

See Exchequer 2, 3» 



TRINITY TERM, 35 GEORGE III. 625 

there may be no want of a derk, and then it does 
not appear that the Remembrancer is bound to 
admit any one to the office. The Court there- 
fore determined that the claim, in that case, was 
not substantiated ; but they did not determine, 
that where there are many fit persons,- out of 
whom the choice of the Remembrancer may be 
made, he is entitled to pass by them all^ and choose 
a stranger.^ 

Barber^s case was never properly discussed ; it 
was rather settled by accommodation among the 
parties, than determined by the Court ; and ac- 
cordingly no general rule can be drawn frona it. 

Upon the whole, it appears that a strong ana- 
logy subsists between all the offices of this Courts 
and that the sameanalogy pervades the other Courts 
of Westminster-lialL The practice of this Court has 
been clear and uniform, with the single exception 
of Barbers case, which cannot be considered as 
a precedent. We therefore see no reason to retract 
the opinion which we formerly pronounced. 

The order was refused. 
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IN THE SECOND VOLUME. 



A. 

Abatement. 

1. QCIRE facias against two, on 

a joint and several recogni- 
zance of four to the Crown, with- 
out averring the others to be dead. 
This may be objected to without 
a plea in abatement. Aliter on a 
bond. 

TAe King v. Young. Page 443 

2. Bankruptcy of the plaintiff does 
not abate a suit in equity. 

. Davidson v. Butler. 460 w. 

3. But see contra^ Selias v. Dawson. 

458 n. 

4. If a defendant in equity becomes 
bankrupt, it is no abatement. 

Rutherford v. Miller. 458 



Account. 
See Executor 2. 



Agent. 

1. On a bill for discovery and in- 
junction, the defendant, plaintiff 
at law, admitted himself to be a 
mere agent for the other defend** 
ants, and ignorant of the trans- 
action ; an injunction was moved for 
as of course, till the coming: in of 
the answers of the other defend- 
ants, who lived abroad ; but the e 
appearing a probable danger of 
losing other noaterial etidence by 
the delay, it was refused. 

Vandam v. Munro. Page 502 



Agreement. 

. An agreement for the sale of 
lands and chattels, if void as to 
the land by the statute of frauds, 
is void in toto. 

Co0k£ V. Tombs. 402 
S. P. Lea v. Barber. '425, n. 
8 s 2 
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Alien. 



1. Plea of alien enemy to a bill of 
discovery is good. 

Dauhignyv, l>uva//(m. Page 462 

2. In such a plea it is sufficient 
to state the war subsisting with 
France^ and that the plaintiffs are 
Frenchmen^ aliens, and enemies of 
the king. 

Ibid. 402 



Amendment. 

See Answer 1. ' Practice 
Equity) 4. 



(in 



Annuity. 
5«# Security 1. 

Answer. 

See Practice 5. 

1. The Court will not allow an an- 
swer to be amended in any case, 
nor a supplemental answer, unless 
on new matter arising, or a suffi- 
cient reason appearing for its not 
being inserted originally. 

Tennant v. JVilsmore. 362 

2. In an answer to a bill for tithes, 
it is sufficient if the plaintiff has 
notibe of the general nature of the 
defence. 

Atkj/ns V. Lord WUloughhy. 402 
S. P. Baker v. AthilL 493 

3. Upon discovery of new matter in 
an account, the Court will permit 



a supplemental answer after re« 

plication. 

Moggridge v. Hodgson. Page 443 

4. If one puts in -his answer with- 
out oath, as being a quaker, the 
Court will not enquire whether 
he is such; for he is concluded 
from denying that fact on an in- 
dictment for perjury' in the an- 
swer. 

Marsh v. Robinson. 479 

5. An answer, insisting on a modus 
(for a place described only by a 
map annexed) in lieu of all tithes, 
or at least of tithe-hay, is good. 

Clarke v. Jennings. 498 



Appointment. 

, A feme covert, entitled to the in- 
terest of money for her life, with 
power of appointment as to the 
principal, receives a part of the 
principal for her support, and ap- 
points to her husband ; he cannot 
claim this part of the principal. 

Randal V. Hearle. 363 



An-est. 
See Practice tat Law) 4. 

Attachment. 
See Costs 3. 

Attorney. 
See Lien 3. 
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Auction. 
See Vendor and Vendee 2. 

Auctioneer. 
SeeBoTUD 4. 



Award. 

1. All matters in difference in law 
and equity being referred to ar- 
bitration, and made a rule of 
Court in K. B., the award di- 
rected that all suits between the 
parties should be discontinued; 
the defendant in equity thereupon 
moved that the bill might be dis- 
missed. This was refused, for the 
Court cannot act on the award. 

Hutchison v. Hodgson, Page 361 

2. The bill stated an award between 
the parties, and that it had not 
provided for a particular event by 
which the plaintiff was damnified, 
viz. by the partnership fund prov- 
ing deficient, and the plaintiff 
being compelled to make up the 
deficiency. Plea, the award. 
The Court thought the award 
should be considered as final, un- 
less specific payments by the plain- 
tiff to creditors had been stated, 
and allowed the plea. 

Eowth V. Peach. 519 



B. 

Bail. 

1. The clerk of an attorney defend- 
ant may be bail for him. 

Dixon v. Edwards. 356 



2. Bail in error, paying the bond on 
which thejudgmentwas obtained, 
with costs, &c. are only simple- 

- contract creditors. 

Goodman w. Purcel. Page 548 

3. Notice of added bail must be a 
separate notice from that of their 
jilstifying. 

Anon. 564 



Bankrupt. 



1. An uncertificated bankrupt filed 
a bill without the assignees being 
parties. On circumstances which 
raised a doubt as to the validity 
of the commission, the bill was 
retained, with liberty to add 
parties. 

Govet V. Armita^e^ 412 

2. Bankruptcy of the plaintiff does 
not abate a suit, and the bill may 
therefore oe dismissed' with costs, 
for want of prosecution. 

Davidson v. Butler. 460 n. 

3. But see contra^ Sellas v. Dawson* 

458 ft. 

4. Bankruptcy of the defendant does 
not abate the suit, and the plaintiff 
cannot therefore dismiss hi» own 
bill without costs. 

Rutherford v. Miller. ^8 

5. In a suit against the assignees, the 
bankrupt may be examined as a 
witness, and therefore ought not 
to be joined as a party. 

Griffin v. Archer. 478 

6. The assignees, signing the certi- 
ficate of a bankrupt, and getting 
a release from him, in order to 
produce him as a witness to prove 
a debt to his estate, is a fair trans- 
action. 

Selby V. Crew. 504 
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. m an action oiui pronsisBory note» 
the plaintiff became btiukrupt; 
the assii^aees gave the defendant 
notice, after judgment^ not to pay 
the debt recovered to any but 
their order; theattomey sued out 
Bjieri/(Bucia$ in the name of the 
bankrupt, the note having been 
deposited with him since the be- 
ginning of the action, to secure 
a debt due from the bankrupt. A 
rule to set aside ihejieri facias was 
discharged. 

Pope V. Wood. Page 577 



Bark. 



Bark, imported iu the rough state, 
and pulverized here, is not en- 
titled to the drawback on exporta- 
tion* 

Stephaniv, Barrow. 346 



Baron and Feme. 

See Penalty 1. Marriage Ar- 
ticles 1. 

1. A feme covert, entitled to the 
intei'eet of money for her bfe, 
with power of appointment as to 
the principal, receives a part of the 
principal for her necessary sup- 
port, and appoints to her husband. 
He cannot claim this part of the 
principal from the trustees. 

Randal y.Hearle.Sm 



Bill (in Equity J. 

See Bankrupt 1, 5. Equity 3, 
4. Policy of Insurance 1. 



'Joinder IN Suits 1. 
4. Discovery 1. 
Award 2. 



Evidence 
Gaming I. 



. The 
pear 
bilL 



plaintiff* s equity must ap- 
in the stating part of the 



Flint V. Field. Page 543 
. The defendant aaed at law on an 
indemnity bond ; the plainti fF fi I ed 
this bill for an itij unction, with- 
out offering to make any recom- 
pence for the damage actually sus- 
tained. The bill was dismissed. 
Godbolt V. Watts. 543 



Bill of Exchange. 
See Gamikg 2. Injunction 4. 

Bond. 



1. Where a collector of revenue has 
given a bond to the Crown, the 
penalty is a security for ail the 
expences of process and execution 
against him. 

The Kins v. Deane. 369 

2. A mortgagee had also a bond, on 
which the interest due exceeded 
the penalty. The mortgagor con- 
veyed the equity of redemption in 
trust for his creditors, paying this 
bond first; nothing beyond the 
penalty can be claimed. 

Lloyd y. Haichett. 525 

3. Devise for payment of debt re- 
vives simple-oontract debts, even 
of 70 years standing, with full in- 
terest ; but bond creditors can 
claim nothing beyond the penalty. 

Ketilln/ v, Ketilhy. (cited). 527 
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. If an auctioneer'ft bond to the 
Crown, under 19 O. d. c. d6. $. 7. 
is fbrfeitedt the penalty is due, and 
is not merdy a security to compel 
an account. 

The King v. Christie. Pf«e 586 



Bounty. 

1. If one bushel of com is shipped 
in time to get the bounty on ex- 
portation, with intention to ship 
the rest afterwards, the whole 
put on board is entitled to the 
boanty» 

WiiMm T. SutiOH. 444 



Commission, 

1. A commission to settle the 
boundaries of a parish,, or of a 
manor, ought not to be granted, 
where all parties who may proba- 
bly be interested are not before the 
Court. 

Atkyns v. Hation. 386 

2, S.P. WintertonY. LordEgremant 

(cited). dd2 



Composition (for Tithes.) 



1. Whether notice is necessary to 
determine a compontion, where a 
modus is insisted upon. Quare? 

Atkyns y. Lord Willoughby. 397 

2. An agreement to accept a reason- 
able composition, not exceeding 
2s. 6d. per acre, is bad for tte 
uncertainty. 

Brewer v. Hiil. 413 



3. An agreement with a landlord to 
accept a composition from his te- 
nant, is not bmding. 

Brewer v. Hill. Page 413 



Composition'freaL) 

1. The consent of the ordinary to a 
composition real may be presumed 
from length of tinie. 

Sawbridge y. Benton. 372 

2. A composition of 20s, yearly 
out of the profits of T. manor, in 
lieu of the tithes of T. park, is 
good. 

Ibid. 372 
9. Where King Edward III. entered 
into a composition real, as owner of 
the land and patron of the church, 
he may also be presumed to have 
taken upon himself to act as su- 
preme ordinary. Semb. 

Ibid. 379 

4. A composition real insisted on as 

a defence, is not supported by evi- 

dence of immemorial payment. 

Robertson v. Appleton (cited). 875 



Condition. 

. Estates are settled on a marriage 
in strict settlementi provided msX 
if the wife should, when request- 
ed by her husband, refuse to settle 
her estates in a particular manner^ 
the settlement of the other estate 
should be void. The husband and 
wife join in a diflPeient settlement 
of her estate, proceeding, how- 
ever, on the foot of the former 
covenant, as if it had been per- 
formed; this is no avoidance of 
the settlement. 

-Mathews v, Jones. 506 
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Com. 
See Bounty 1. 

Costs. 



1* A plaintiff residing abroad is not 
compellable to give security for 
costs m an action in this Court. 
Beckman v. Legrawge, Page 359 
2. A plaintiif (in equity) becoming 
bankrupt, will not be compelled 
to give security for costs. 

Anvn. 407 
8. Decree for debt and costs, sepa- 
rate attachments for each were 
held good. 

Frazer v. Thobum. 381, 413 

4. Eill to redeem. Decree referring 
it to the master to take the ac- 
count, and to tax costs, &c. — The 
report finds the mortgagee over- 
paid ; it is too late to object to his 
having his costs. 

Gilbtrt v. Golding, 442 

5. On taxation of costs, the Court 
cannot make the attorney pay the 
costs of the taxation, unless a 
sixth is taken oiF. 

Yeay. Yea. 494 

6. Where an attorney has been 
seven years without getting his 
bills taxed, after an order so to do, 
and they are lost in the mean time 
in the master's office, the Court 
will not allow it to go again to the 
master. 

Ibid. 

7. An insolvent plaintiff, not residing 
where he is described by the bill, 
will be compelled by the Court to 
give a note of his residence, or 
security for costs. 

James v. Gillidam. 552 



8. Motion that the plamtiif (in 
equity) should give security for 
costs, on affidavit that he was 
about to leave the kingdom, re- 
fused. 

Adams v. Colethurst, Page 552 

9. Where a solicitor has been guilty 
of great delay in bringing in his 
bills, the Court will not give him 
the costs of taxation, although 
less than one sixth is taken off. 

Yea V. Yea. 589 



Covenant. 



1. Lessee of tithes covenanted for 
himself and his assigns not to take 
tithes in kind from the other party, 
(the owner of lands in the parish,) 
nor from his teuants, but to ac- 
cept a reasonable composition not 
exceeding 3*. 6rf. per acre. His 
under-lessee is not an assign within 
the meaning of the covenant. 

Brewer v. Hill. 413 

2. The tithes are not bound by such 
a covenant of the lessee. 

Ibid. 

3. The tenant of the lands cannot 
take advantage of such a covenant 
entered into with his landlord, to 
which he himself is no party. 

Ibid. 



Counsel. 
See Practice (in Equity) 23. 

Custom. * 

SeeVsvRY 1. 

L Where a titheable matter has been 
introduced into a parish within 
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.time of memory, but the mode of 
letting it has always been unifonn, 
the Court will support the prac- 
ticeby analogy to customary modes 
of tithiiig. Semb, 

- Baker v. Athill Page 493 



D. 



Debt. 

1. A bond on which judgment is re- 
coyeredy and which is paid by the 
bail in error, is not a specialty debt 
in their hands. 

Goodman v. Purcel. 548 



Defeazance. 
See Condition 1. 



Deposit. 

1. A deposit of title-deeds, as a se^ 
curity for money, is an equitable 
mortgage, and shall prevail against 
a sul^equent mortgage with know- 
ledge of the deposit. 

Birch y. Eilames. 427 

2. But where a creditor takes a 
mortgage hastily, in fear of the 
insolvency of his debtor, and un- 
der promises of getting the title- 
deeds, the legal-estate shall prevail 
against a prior deposit. 

Plumb V. Fl^itt. 432 



Devise. 

1. Devise of the dividends of 4000/. 
bank stock to A. for life, and on 



her decease, to be transferredy and 
the produce thereof, 500/. to B. 
the other to be divided between C 
and u. ;^ B, is entitled only to 
500/., not to 500/. stock. 
Lxmgdaley, Bovei/fBart. Page 570 



Discovery. 



See Alien 1. Pleas (in Equity) 2. 

1. A bill for discovery of matters 
which must be either criminal or 
immaterial, is bad. 

Selby v. Crew. 504 



Drawback. 



Bark imported in the rough state, 
^ and pulverized here, is not entitled 
to the drawback on exportation. 
Stephani v. Burrow, 346 



E. 

JEquity. 

See Landlord and Tenant 1. 

Nuisance I. 

1. Equity cannot assist a legal exe- 
cution, so as to reach money in the 
hands of the trustee. 

Caillaud v. Estwick, 381 

2. Where the whole case rests on the 
validity of a lease of tithes, and 
of a notice to determine it, equity 
will not interfere till those points 
are settled at law. 

Bousher v. Morgan * 404 
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of tbem had not proved, and de- 
nied having received any assets ; 
the account was directed against 
both. 

Price V. Vaugkan, Page 524 



Extent, 



1. Two extents issued into different 
counties, and both sheriffs levied 
to the whole amount. Upon the 
levy of the one, the debt was paid. 
This sheriff is entitled to hjs full 
poundage. 

The King V, Fry. ^^ 

2. The sheriff, besides his pound-, 
age, charged 5 per cent, for an 
auctioneer to sell malt ; the charge 
was disallowed. 

The KingY. Crakenthorpe. 412 



F. 

Forest. 
See Grant 1. 

1. Grantee for years of the rans:er- 
ship of a foresty is not entitled to 
estovers, as a tenant for years. 

The Attorney General v. Lord 
Stawell. 597 

2. The ranger cannot cut timber for 
estovers, without the view of the 
regarder, even if that offiije is va- 
cant, where he has taken no steps 
to get it filled. 

Ibid. G01 



Forfeiture. 
<See Release 1. 



France. 
5ee Indemnity 1. 

Fraud. 

1. A tenant for life, with remainder 
to B. in tail» by fraud gets J3.*9 
authority to levy a fine, and con« 
vey the land to a purchaser : he 
invests the purchase-money in the 
funds, where it is clearly ideivti- 
fied. A. is chargeable as a trustee 
to the amount, but £. has no lien 

. on the particular fund. 

Newcomh v. Burden. Page 343 



Fraudulent Conveyance. 

1. A conveyance to A. and B. in 
trust, as to one moiety, for sche- 
duled creditors, as to the other, 
for the debtor, is good against ge- 
neral creditors. 

Caiilaud v. Estwick. 381 



Frauds (Statute of) 



1. Both parties giving instructions to 
an attorney to prepare a convey- 
ance of land, and the vendor de- 
livering to him a particular of the 
estate, assigned bv himself as in- 
structions for the deed, which was 
accordingly prepared, does not 
take the case out of the statute 

; CooA:^ V. Tombs. 420 

2. A paper, signed b^ the vendor on 
the first treaty, will not take the 
case out of the statute, where the 
bargain was conclud«l upon a 
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subsequent treaty, and for a dif- 
ferent price. 

Page 420 
. An agreement for land and chat- 
tels, if void as to the land by the 
statute of frauds, is void in Mo, 

Ibid. 
S. P. Lea V, Barber. 425 n. 



G. 

Gaming. 

. A bill against the winner of more 
than 10/. at play must state the 
plaintiff to be the loser, or that 
three moirths have elapsed since 
the offence. 

Hudson V. Davis. 504 

. Action on bills of exchange: a 
bill was filed for an injunction, 
and to have them delivered up as 
being given on a gaming trans- 
action ; a demurrer was over- 
ruled. 

Newman v. Franco, 519 



Grant. 



1. By a grant to a ranger of a forest 
of " all wood blown or thrown 
" down by the wind, and all 
" dead wood, and the boughs and 
** branches of trees and wood in 
" the said forest cutoff or thrown 
" down," branches cut from 
trees felled for his Majesty's use 
do not pass. 

The Attorney General v. Lord 
Stawell. 592 

2. Grantee for years of the ranger- 
ship of a forest is not entitled to 
estovers as tenant for years. 

Ibid. 



, A grant of lands to be recovered 
from the sea, proceeding on the 
public benefit of such embank- 
ment, must be reduced into pos- 
session in a reasonable time. 
The Attorney Generalv, Richards. 
Page 614 

. If such land is lefi^unembanked 
for a long time, covered with the 
sea, and a common passage for 
ships, the right of the Crown re- 
vives by the length of . possession 
by its subjects. 

Ibid. 615 



Guardians. 
See Practice (in Equity) 5. 



H. 
Half'pay. 
See Officer. 



InjuTiction. 



I. Where an injunction is obtained 
till the coming in of the answer 
of ope defendant, who resides 
abroad, the plaintiff is not com- 
pellable to bring the money into 
Court, unless on special circum- 
stances. 

Shoulbred y. M'Master. 366 

2* Where an injunction subsists, the 
Court will not grant a commis- 
sion to examine a witness in India^ 
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without a special affidavit of ma- 
teriality. 

Moody V. Steele. Page 386 

3. On a bill for discovery and in- 
junction, the defendant (plaintiff 
at law) admitted himself to be a 
mere agent for the other defend- 
ants, uid ^norant of the trans- 
action ; an rajunction was moved 
for as of course, till the coming 
in of the answers of the other de- 
fendants, who lived abroad ; but 
there appearing a probable danger 
of losing other material evidence 
by the delay, it was refused. 

Vandam v. Munro. 502 

4. An injunction cannot be extended 
to reach one who is not a party to 
the suit. 

Dawson v. Princeps, 521 

5. On a trust to sell, a su^estion 
in the bill, verified by affidavit, of 
improper conduct of the trustees, 
in not giving sufficient notice of 
the sale, is not a ground for an 
injunction to stop the intended 
sale. 

Pechel, B&Tt w. Fowler. 549 

6. After /an injunction on the ori- 
^nalbitl, dissolved on the coming 
in of the answer, the plaintiff 
cannot have an injunction on an 
amended bill, though supported 
by affidavits, unless the defendant 
is in contempt. 

Gadd V. Worral. 553 

7. An injunction cannot be extend- 
ed to protect one who is not a 
party in tTie suit in equity. 

Gadd V. Worral. 555 
8^ An injunction extends to prevent 
a suit against the sheriff, for not 
paying over money levied by him 
in the original action before the 
injuit€t)<Hi issued. 

Bolt V. Stmway. 556 

9. But in order to bring temself 

within the protection of ^c order, 

the sheriff mitat comply with the 



terms of it, by brhigiog the money 
into Court. 

B9lt V. Stanway. Page 569 

10. After injunction obtained, a de* 
murrer to the prayer of injunction 
is allowed; yet the injunction 
cannot be dissolved without the 
previous order. 

Hurst V. Thomas. 585 

11. The answer being referred for 
impertinence is a good ground for 
continuing an injunction. 

Ibid. 591 



See Bill (in Equity) 2. 

1. The plaintiff, a British subject, 
was guarantee to the owner of an 
American ship, for a merchant who 
freighted her to Bourdeaux. She 
was detained there by an embar- 
go, and dismissed by the freighter ; 
the French government having 
declared themselves bound to in- 
demnify all neutral owners for the 
effects of the embargo, and the 
plaintiff not being able to take 
advantage of that order, the de^- 
fendant must endeavour to get an 
indemnity in France^ before he can 
sue the plaintiff. 

Cottin V. Blane. 544 



Interest. 



See Bond 2, 3. Usury 1. Mort- 
gage?. Practice (at Law) 15. 
Error 2. 
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Joinder in Suit. 

5eeEviDKNCB4. 

!• The plaintiiF was tenant to the 
father of the defendants in a col- 
liery, under a lease and subse- 
quent agreements. On the fa- 
ther's death, he continued to 
hold under the, defendant, the 
heir, on the same terms. He 
filed his bill agsdnst the two de- 
fendants, as executors of their fa- 
ther, and against the one as heir, 
for an account under the agree- 
ment, both in the lifetime of the 
father, and since. The defendants 
demurred separately, as being im- 
properly joined in the suit. The 
demurrers were allowed. 

Ward V. Duke of Northumher^ 
imid. Page 469 



Issue. 



See Practice (in Equity) 15, 16. 
Tithes 8. 



Jurisdiction. 
See Error 1. 



Interpleader. 

1. A tenant, though threatened with 
suits at law on a title adverse to 
Ids landlord's, cannot make them 
interplead. Semb. 

Smith V. Target. 529^ 

2. But see contra, Surrey v. Lord 

Waltham. 531 n. 



K. 

King's Remembrancer . ' 
See Exchequer 2, 4. 



L. 

Landlord and, Tenant. 
Sfe Interpleader 1> 1L Modus 6. 

1. Where a landlord is bound, in 
law or equity, to repair in certain 
cases, and the tenant is obliged, 
hw a sudden accident, to make 
those repairs, to prevent further 
damage, he may set it off as 
money paid to the use of the land- 
lord, against an action for rent ; 
and ' therefore equity will not in- 
terfere. 

Waiters v. WeigaU Page 575 



Lease. 

1. An agreement to accept a reason- 
able composition for tithes, not 
exceeding 3«. Qd. per acre, is not 
a lease of the tithes, for the un- 
certainty of the render. 

Brewer v. Hill. 414 

2. A lease of tithes, or other matter 
which lies in grant, for so long 
time as the lessor shall continue 
vicar of ^,, is good, and conveys 
a freehold. 

Ibid. 

3. Where the whole case rests on 
the validity of a lease of tithes, 
and of a notice to dissolve it, 
equity will not interfere till those 
points are settled at law. 

BowBher v. Morgan. 404 
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Length of Time. 
See Grant, 3, 4. 

Liefi. 



1. A. tenant for life, with remainder 
to B. in tail, by fraud gets j^.'s 
authority to levy a fine, and con- 
vey the land to a purchaser. He 
invests the purchase-money in the 
funds, where it is clearly iden- 
tified. B. has no lien on this 
money against the general credit- 
ors of^. ' 

Newcombev. Bur don. Page 343 

2. Specialty creditors have no lien 
on the estate, and therefore the 
alienee of a devisee shall hold^ the 
land discharged. 

Mathews v. Jones. 506 

3. In an action on a promissory 
note, the plaintiff became bank- 
rupt ; the assignees gave the de- 
fendant notice, after judgmeot, 
not to pay over the debt recovered 
to any but their order ; the attor- 
ney sued out aj^. Jh. in the name 
of the bankrupt, the note having 
been deposited in his hands since 
the beginning of the action, to 
secure a debt due from the bank- 
rupt ; a motion to set aside the 
fi.fa. was dischs^rged. 

Po'pe V. Wood, hll 



M. 



Marriage Settlement. 

1. Estates of the husband are set- 
tled on the marriage^ provided 



that if the wife shall, when re- 
quested by her husband or the 
issue of the marriage, refuse to 
settle her estates in a certain 
manner, the settlement of the 
husband's estate should be void. 
The husband and wife join in a 
different settlement of her estate, 
proceeding, however, on the foot 
of the former covenant, as if it 
had been performed. This is no 
avoidance of the settlement of the 
hi]sband*8 estate. 

Mathews v. Jones. Page 506 



Modus. 
See Composition (real) 2. 

1. The Court will not decree against 
a farm modus, on the ground of 
rankness. 

Atkyns v. Lord Willoughhy. 397 

2. In laying a modus in an answer, 
it is sufficient if it give the plaintiff 
notice of the general nature of th^ 
defence. 

Ibid, 

3. S. P. Baker v. Athill. 493 

4. The answer insisted on a modus* 
(for a place described only by a 
map aiinexed to the answer,) in 
lieu of all tithes, or at lea%>t in lieu 
of tithe-hay. This is sufficient. 

Clarke v. Jennings. 498 

5. A bill to establish a farm modus, 
setting forth the abuttals of the 
farm, and averring that the mo- 
dus had immemorially been paid 
for the said farm, is sufficient, 
without expressly averring it to be 
an ancient farm. 

Lord Stawell v. Atkyns. 564 

6. If an action is brought by the 
lessee of tithes for subtraction, it - 
is a sufficient ground for filing a 
bill to establish a modus. 

Ibid. 
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Trust. 

See Tbaud 1. Baron and Femb 1. 
Tenant in Tail 1. 

1. Money in the hands of a trustee 
cannot be affected by legal execu- 
tion, nor can equity interfere. 
CaiUaud v. Esiwick, Page 381 

V. 

Variance. 
5etfWAYl. 

Vendor and Vendee. 

See Statute op Frauds. Secu- 
rity 1. 

1. One reported the highest bidder 
at a sale before the Master was 
compelled to complete his pur- 
chase. 

Cunningham v. Williams. 344 

2. By the terms of an auction the 
title deeds were to be produced 
by a certain day. They were not 
then ready, but the purchaser re. 
ceived them afterwards without 
objection. He cannot afterwards, 
on disliking title, object to the 
delay. 

Smith y. Burnam, 527 



u. 

Usury. 

1. A custom in Liverpool for the 
banker to strike a balance everjr 
quarter and send the account to 
the merchant, and then to make 
that balance a principal to carr^ 
interest to the next quarter, is 
not usury. 

Callidi V. Walker. P^ 485 



w. 



Way. 

. Action to try a right of way, 
which was stated to be from a 
certain highway leading from the 
parish of IL. to B. The highway 
was proved to be at that part 
within the parish. This is no 
variance. 

Philips V. Davies. 572 



Witness. 
See Injunction 2. 
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